CHAPTER EIGHTEEN: SENTENCING

18. SENTENCING

Now we come to the end of the criminal process, at which point someone often goes to
prison—except that corporations cannot be imprisoned.

Over the past two decades in the white collar crime area, more people have gone to
prison for more time than ever before in the U.S. This has been intentional. Legislators,
prosecutors, the public, and many judges coalesced during the 1980s, and continuing
through the 1990s and early 2000s, around the view that white collar sentences had been
too lenient for too long, and that harsher sentences would promote deterrence and equity
in punishment.

Most of this happened during a time when the United States Sentencing Guidelines were
virtually mandatory—»binding on federal judges as a matter of statute. In 2005, however,
the Supreme Court held in United States v. Booker, 543 U.S. 220 (2005), that the Sixth
Amendment right to jury trial is violated if Congress requires judges to follow any
guidelines provision that increases a sentence based on a factual finding made by a judge
in connection with a post-trial sentencing hearing (such as the amount of dollar loss in a
fraud case, or the weight of the substance in a drug case). Unless sentencing-relevant
facts (like dollar loss or drug weight) were proved to a jury beyond a reasonable doubt,
the Guidelines would need to be non-binding—advisory only. As a result of the odd
split opinion in Booker and subsequent inaction by Congress, the latter is what we now
have—non-binding Guidelines that federal judges must consult and consider but can
deviate from on any reasonable ground.

This state of doctrine has increased pressure on all actors in the system to think about
and explain what kinds of sentences are appropriate for white collar offenders and for
what reasons—a matter on which Americans as a whole are at least unsure if not
downright ambivalent. This chapter will explore this problem, and also discuss how to
sentence a corporation in the relatively rare event of a guilty plea or conviction after trial
(as opposed to an NPA or DPA settlement).

A. Individual Sentencing

This is the federal sentencing statute. It describes the factors relevant to sentencing.
Procedurally, the sentencing judge has to walk through this statute or it is reversible
error. Substantively, are these factors simply a statement of what anyone would consider
important to a criminal punishment? Are there any factors that the statute left out or
should have left out?

18 U.S.C. § 3553

() Factors To Be Considered in Imposing a Sentence.— The court shall impose a
sentence sufficient, but not greater than necessary, to comply with the purposes set forth
in paragraph (2) of this subsection. The court, in determining the particular sentence to
be imposed, shall consider—
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(1) the nature and circumstances of the offense and the history and characteristics of
the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to promote respect for the law, and
to provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner;

(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for—

(A) the applicable category of offense committed by the applicable category of
defendant as set forth in the guidelines—

(i) issued by the Sentencing Commission pursuant to section 994 (a)(1) of
title 28, United States Code, subject to any amendments made to such
guidelines by act of Congress (regardless of whether such amendments have
yet to be incorporated by the Sentencing Commission into amendments
issued under section 994 (p) of title 28); and

(i) that, except as provided in section 3742 (g), are in effect on the date the
defendant is sentenced; or

(B) in the case of a violation of probation or supervised release, the applicable
guidelines or policy statements issued by the Sentencing Commission pursuant
to section 994 (a)(3) of title 28, United States Code, taking into account any
amendments made to such guidelines or policy statements by act of Congress
(regardless of whether such amendments have yet to be incorporated by the
Sentencing Commission into amendments issued under section 994 (p) of title
28);

(5) any pertinent policy statement—

(A) issued by the Sentencing Commission pursuant to section 994 (a)(2) of title
28, United States Code, subject to any amendments made to such policy
statement by act of Congress (regardless of whether such amendments have yet
to be incorporated by the Sentencing Commission into amendments issued
under section 994 (p) of title 28); and

(B) that, except as provided in section 3742 (g), is in effect on the date the
defendant is sentenced.
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(6) the need to avoid unwarranted sentence disparities among defendants with
similar records who have been found guilty of similar conduct; and

(7) the need to provide restitution to any victims of the offense. . . .

On the following pages are the most important provisions in the Sentencing Guidelines
for individual white collar cases: the fraud guideline and the insider trading guideline.
The former controls in virtually all fraud and theft cases of any sort, regardless of the
statute charged. The object of the Guidelines is to create a series of metrics and factors
that ensure that like cases are treated alike, and different cases are treated differently.
Have the drafters chosen the right factors?

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving
Stolen Property; Property Damage or Destruction; Fraud and Deceit; Forgery;
Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit
Bearer Obligations of the United States

@ Base Offense Level:

(1) 7, if (A) the defendant was convicted of an offense referenced to this
guideline; and (B) that offense of conviction has a statutory maximum
term of imprisonment of 20 years or more; or

2 6, otherwise.

(b) Specific Offense Characteristics

(1) If the loss exceeded $6,500, increase the offense level as follows:
Loss (Apply the Greatest) Increase in Level
(A) $6,500 or less no increase
(B) More than $6,500 add 2
© More than $15,000 add 4
(D) More than $40,000 add 6
(E) More than $95,000 add 8
(P More than $150,000 add 10
(G) More than $250,000 add 12
(H) More than $550,000 add 14
() More than $1,500,000 add 16
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Q)

(K)

(L)

(M)

(N)

(O)

(P)
()
©)
(4)
()
(6)
(")

More than $3,500,000 add 18
More than $9,500,000 add 20
More than $25,000,000 add 22
More than $65,000,000 add 24
More than $150,000,000 add 26
More than $250,000,000 add 28
More than $550,000,000 add 30

(Apply the greatest) If the offense—

(A) (i) involved 10 or more victims; (if) was committed through
mass-marketing; or (iii) resulted in substantial financial
hardship to one or more victims, increase by 2 levels;

(B) resulted in substantial financial hardship to five or more
victims, increase by 4 levels; or

© resulted in substantial financial hardship to 25 or more victims,
increase by 6 levels.

If the offense involved a theft from the person of another, increase
by 2 levels.

If the offense involved receiving stolen property, and the defendant was
a person in the business of receiving and selling stolen property,
increase by 2 levels.

If the offense involved theft of, damage to, destruction of, or trafficking
in, property from a national cemetery or veterans’ memorial, increase
by 2 levels.

If (A) the defendant was convicted of an offense under 18 U.S.C. §
1037; and (B) the offense involved obtaining electronic mail addresses
through improper means, increase by 2 levels.

If (A) the defendant was convicted of a Federal health care offense
involving a Government health care program; and (B) the loss under
subsection (b)(1) to the Government health care program was (i) more
than $1,000,000, increase by 2 levels; (ii) more than $7,000,000,
increase by 3 levels; or (iii) more than $20,000,000, increase
by 4 levels.
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(8)

(9)

(10)

(11)

(12)

(13)

(Apply the greater) If—

(A) the offense involved conduct described in 18 U.S.C. § 670,
increase by 2 levels; or

(B) the offense involved conduct described in 18 U.S.C. § 670, and
the defendant was employed by, or was an agent of, an
organization in the supply chain for the pre-retail medical
product, increase by 4 levels.

If the offense involved (A) a misrepresentation that the defendant was
acting on behalf of a charitable, educational, religious, or political
organization, or a government agency; (B) a misrepresentation or other
fraudulent action during the course of a bankruptcy proceeding; (C) a
violation of any prior, specific judicial or administrative order,
injunction, decree, or process not addressed elsewhere in the guidelines;
or (D) a misrepresentation to a consumer in connection with obtaining,
providing, or furnishing financial assistance for an institution of higher
education, increase by 2 levels. If the resulting offense level is less than
level 10, increase to level 10.

If (A) the defendant relocated, or participated in relocating, a fraudulent
scheme to another jurisdiction to evade law enforcement or regulatory
officials; (B) a substantial part of a fraudulent scheme was committed
from outside the United States; or (C) the offense otherwise involved
sophisticated means and the defendant intentionally engaged in or
caused the conduct constituting sophisticated means, increase
by 2 levels. If the resulting offense level is less than level 12, increase
to level 12.

If the offense involved (A) the possession or use of any (i) device-
making equipment, or (ii) authentication feature; (B) the production or
trafficking of any (i) unauthorized access device or counterfeit access
device, or (ii) authentication feature; or (C)(i) the unauthorized transfer
or use of any means of identification unlawfully to produce or obtain
any other means of identification, or (ii) the possession of 5 or more
means of identification that unlawfully were produced from, or obtained
by the use of, another means of identification, increase by 2 levels. If
the resulting offense level is less than level 12, increase to level 12.

If the offense involved conduct described in 18 U.S.C. § 1040, increase
by 2 levels. If the resulting offense level is less than level 12, increase
to level 12.

If the defendant was convicted under 42 U.S.C. § 408(a), § 1011(a), or
8§ 1383a(a) and the statutory maximum term of ten years’ imprisonment
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applies, increase by 4 levels. If the resulting offense level is less
than 12, increase to level 12.

(Apply the greater) If the offense involved misappropriation of a trade
secret and the defendant knew or intended—

(A) that the trade secret would be transported or transmitted out of
the United States, increase by 2 levels; or

(B) that the offense would benefit a foreign government, foreign
instrumentality, or foreign agent, increase by 4 levels.

If subparagraph (B) applies and the resulting offense level is less than
level 14, increase to level 14.

If the offense involved an organized scheme to steal or to receive stolen
(A) vehicles or vehicle parts; or (B) goods or chattels that are part of a
cargo shipment, increase by 2 levels. If the resulting offense level is less
than level 14, increase to level 14,

If the offense involved (A) the conscious or reckless risk of death or
serious bodily injury; or (B) possession of a dangerous weapon
(including a firearm) in connection with the offense, increase
by 2 levels. If the resulting offense level is less than level 14, increase
to level 14.

(Apply the greater) If—

(A) the defendant derived more than $1,000,000 in gross receipts
from one or more financial institutions as a result of the offense,
increase by 2 levels; or

(B) the offense (i) substantially jeopardized the safety and
soundness of a financial institution; or (ii) substantially
endangered the solvency or financial security of an organization
that, at any time during the offense, (1) was a publicly traded
company; or (I) had 1,000 or more employees, increase
by 4 levels.

© The cumulative adjustments from application of both
subsections (b)(2) and (b)(17)(B) shall not exceed 8 levels,
except as provided in subdivision (D).

(D) If the resulting offense level determined under subdivision (A)
or (B) is less than level 24, increase to level 24.

If (A) the defendant was convicted of an offense under 18 U.S.C. §
1030, and the offense involved an intent to obtain personal information,
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or (B) the offense involved the unauthorized public dissemination of
personal information, increase by 2 levels.

19 @A) (Apply the greatest) If the defendant was convicted of an
offense under:

() 18 U.S.C. 8§ 1030, and the offense involved a computer
system used to maintain or operate a critical
infrastructure, or used by or for a government entity in
furtherance of the administration of justice, national
defense, or national security, increase by 2 levels.

(i) 18 U.S.C. § 1030(a)(5)(A), increase by 4 levels.

(iii) 18 U.S.C. § 1030, and the offense caused a substantial
disruption of a critical infrastructure, increase
by 6 levels.

(B) If subdivision (A)(iii) applies, and the offense level is less than
level 24, increase to level 24.

(20)  If the offense involved—

(A) a violation of securities law and, at the time of the offense, the
defendant was (i) an officer or a director of a publicly traded
company; (ii) a registered broker or dealer, or a person
associated with a broker or dealer; or (iii) an investment adviser,
or a person associated with an investment adviser; or

(B) a violation of commodities law and, at the time of the offense,
the defendant was (i) an officer or a director of a futures
commission merchant or an introducing broker; (ii) a
commodities trading advisor; or (iii) a commodity pool
operator,

increase by 4 levels. . . .

Application Notes: . . .

3. Loss Under Subsection (b)(1).—This application note applies to the
determination of loss under subsection (b)(1).

(A) General Rule.—Subject to the exclusions in subdivision (D), loss is the
greater of actual loss or intended loss.

(1) Actual Loss.—"Actual loss” means the reasonably foreseeable
pecuniary harm that resulted from the offense.
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Intended Loss.—”Intended loss” (I) means the pecuniary harm
that the defendant purposely sought to inflict; and (11) includes
intended pecuniary harm that would have been impossible or
unlikely to occur (e.g., as in a government sting operation, or
an insurance fraud in which the claim exceeded the insured
value).

Pecuniary Harm.—”Pecuniary harm” means harm that is
monetary or that otherwise is readily measurable in money.
Accordingly, pecuniary harm does not include emotional
distress, harm to reputation, or other non-economic harm.

Reasonably Foreseeable Pecuniary Harm.—For purposes of
this guideline, “reasonably foreseeable pecuniary harm” means
pecuniary harm that the defendant knew or, under the
circumstances, reasonably should have known, was a potential
result of the offense.

Rules of Construction in Certain Cases.—In the cases described
in subdivisions (1) through (Ill), reasonably foreseeable
pecuniary harm shall be considered to include the pecuniary
harm specified for those cases as follows:

()] Product Substitution Cases.—In the case of a product
substitution offense, the reasonably foreseeable
pecuniary harm includes the reasonably foreseeable
costs of making substitute transactions and handling or
disposing of the product delivered, or of retrofitting the
product so that it can be used for its intended purpose,
and the reasonably foreseeable costs of rectifying the
actual or potential disruption to the victim’s business
operations caused by the product substitution.

) Procurement Fraud Cases—In the case of a
procurement fraud, such as a fraud affecting a defense
contract award, reasonably foreseeable pecuniary harm
includes the reasonably foreseeable administrative
costs to the government and other participants of
repeating or correcting the procurement action affected,
plus any increased costs to procure the product or
service involved that was reasonably foreseeable.

(1) Offenses Under 18 U.S.C. § 1030.—In the case of an
offense under 18 U.S.C. § 1030, actual loss includes the
following pecuniary harm, regardless of whether such
pecuniary harm was reasonably foreseeable: any
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(B)

(©)

(D)

reasonable cost to any victim, including the cost of
responding to an offense, conducting a damage
assessment, and restoring the data, program, system, or
information to its condition prior to the offense, and
any revenue lost, cost incurred, or other damages
incurred because of interruption of service.

Gain.—The court shall use the gain that resulted from the offense as an
alternative measure of loss only if there is a loss but it reasonably cannot
be determined.

Estimation of Loss.—The court need only make a reasonable estimate
of the loss. The sentencing judge is in a unique position to assess the
evidence and estimate the loss based upon that evidence. For this reason,
the court’s loss determination is entitled to appropriate
deference. See 18 U.S.C. § 3742(e) and (f).

The estimate of the loss shall be based on available information, taking
into account, as appropriate and practicable under the circumstances,
factors such as the following:

(i The fair market value of the property unlawfully taken, copied,
or destroyed; or, if the fair market value is impracticable to
determine or inadequately measures the harm, the cost to the
victim of replacing that property.

(i) In the case of proprietary information (e.g., trade secrets), the
cost of developing that information or the reduction in the value
of that information that resulted from the offense.

(iii)  The cost of repairs to damaged property.

(iv)  The approximate number of victims multiplied by the average
loss to each victim.

(v) The reduction that resulted from the offense in the value of
equity securities or other corporate assets.

(vi) More general factors, such as the scope and duration of the
offense and revenues generated by similar operations.

Exclusions from Loss.—L oss shall not include the following:

(1) Interest of any kind, finance charges, late fees, penalties,
amounts based on an agreed-upon return or rate of return, or
other similar costs.
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Costs to the government of, and costs incurred by victims
primarily to aid the government in, the prosecution and criminal
investigation of an offense.

Credits Against Loss.—Loss shall be reduced by the following:

(i)

(i)

(iii)

(iv)

The money returned, and the fair market value of the property
returned and the services rendered, by the defendant or other
persons acting jointly with the defendant, to the victim before
the offense was detected. The time of detection of the offense
is the earlier of (I) the time the offense was discovered by a
victim or government agency; or (ll) the time the defendant
knew or reasonably should have known that the offense was
detected or about to be detected by a victim or government
agency.

In a case involving collateral pledged or otherwise provided by
the defendant, the amount the victim has recovered at the time
of sentencing from disposition of the collateral, or if the
collateral has not been disposed of by that time, the fair market
value of the collateral at the time of sentencing.

Notwithstanding clause (ii), in the case of a fraud involving a
mortgage loan, if the collateral has not been disposed of by the
time of sentencing, use the fair market value of the collateral as
of the date on which the guilt of the defendant has been
established, whether by guilty plea, trial, or plea of nolo
contendere.

In such a case, there shall be a rebuttable presumption that the
most recent tax assessment value of the collateral is a
reasonable estimate of the fair market value. In determining
whether the most recent tax assessment value is a reasonable
estimate of the fair market value, the court may consider, among
other factors, the recency of the tax assessment and the extent
to which the jurisdiction’s tax assessment practices reflect
factors not relevant to fair market value. . . .

Ponzi and Other Fraudulent Investment Schemes.—In a case
involving a fraudulent investment scheme, such as a Ponzi
scheme, loss shall not be reduced by the money or the value of
the property transferred to any individual investor in the scheme
in excess of that investor’s principal investment (i.e., the gain
to an individual investor in the scheme shall not be used to
offset the loss to another individual investor in the scheme). . . .
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(©)

§2B1.4.

(ix) Fraudulent Inflation or Deflation in Value of Securities or
Commodities.—In a case involving the fraudulent inflation or
deflation in the value of a publicly traded security or
commodity, the court in determining loss may use any method
that is appropriate and practicable under the circumstances. One
such method the court may consider is a method under which
the actual loss attributable to the change in value of the security
or commodity is the amount determined by—

()] calculating the difference between the average price of
the security or commodity during the period that the
fraud occurred and the average price of the security or
commodity during the 90-day period after the fraud
was disclosed to the market, and

(m multiplying the difference in average price by the
number of shares outstanding.

In determining whether the amount so determined is a
reasonable estimate of the actual loss attributable to the change
in value of the security or commodity, the court may consider,
among other factors, the extent to which the amount so
determined includes significant changes in value not resulting
from the offense (e.g., changes caused by external market
forces, such as changed economic circumstances, changed
investor expectations, and new industry-specific or firm-
specific facts, conditions, or events). . . .

Downward Departure Consideration.—There may be cases in which the
offense level determined under this guideline substantially overstates
the seriousness of the offense. In such cases, a downward departure may
be warranted.

For example, a securities fraud involving a fraudulent statement made
publicly to the market may produce an aggregate loss amount that is
substantial but diffuse, with relatively small loss amounts suffered by a
relatively large number of victims. In such a case, the loss table in
subsection (b)(1) and the victims table in subsection (b)(2) may
combine to produce an offense level that substantially overstates the
seriousness of the offense. If so, a downward departure may be
warranted. . . .

Insider Trading

@) Base Offense Level: 8

(b) Specific Offense Characteristics
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Q) If the gain resulting from the offense exceeded $6,500, increase by the
number of levels from the table in §2B1.1 (Theft, Property Destruction,
and Fraud) corresponding to that amount.

2 If the offense involved an organized scheme to engage in insider trading
and the offense level determined above is less than level 14, increase to
level 14. . ..

Application Notes:

1.

Application of Subsection (b)(2).—For purposes of subsection (b)(2), an
“organized scheme to engage in insider trading” means a scheme to engage in
insider trading that involves considered, calculated, systematic, or repeated
efforts to obtain and trade on inside information, as distinguished from
fortuitous or opportunistic instances of insider trading.

The following is a non-exhaustive list of factors that the court may consider in
determining whether the offense involved an organized scheme to engage in
insider trading:

(A) the number of transactions;

(B) the dollar value of the transactions;
© the number of securities involved;
(D) the duration of the offense;

(E) the number of participants in the scheme (although such a scheme may
exist even in the absence of more than one participant);

(3] the efforts undertaken to obtain material, nonpublic information;

(G) the number of instances in which material, nonpublic information was
obtained; and

(H) the efforts undertaken to conceal the offense.

Application of 83B1.3.—Section 3B1.3 (Abuse of Position of Trust or Use of
Special Skill) should be applied if the defendant occupied and abused a position
of special trust. Examples might include a corporate president or an attorney
who misused information regarding a planned but unannounced takeover
attempt. It typically would not apply to an ordinary “tippee”.

Furthermore, 83B1.3 should be applied if the defendant’s employment in a
position that involved regular participation or professional assistance in
creating, issuing, buying, selling, or trading securities or commodities was used
to facilitate significantly the commission or concealment of the offense. It would
apply, for example, to a hedge fund professional who regularly participates in
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securities transactions or to a lawyer who regularly provides professional
assistance in securities transactions, if the defendant’s employment in such a
position was used to facilitate significantly the commission or concealment of
the offense. It ordinarily would not apply to a position such as a clerical worker
in an investment firm, because such a position ordinarily does not involve
special skill. See §3B1.3, comment. . . .

The following general Guidelines provisions potentially apply in all federal criminal
cases, including white collar cases.

§3B1.1. Aggravating Role

Based on the defendant’s role in the offense, increase the offense level as follows:

@) If the defendant was an organizer or leader of a criminal activity that
involved five or more participants or was otherwise extensive, increase
by 4 levels.

(b) If the defendant was a manager or supervisor (but not an organizer or

leader) and the criminal activity involved five or more participants or
was otherwise extensive, increase by 3 levels.

(©) If the defendant was an organizer, leader, manager, or supervisor in any
criminal activity other than described in (a) or (b), increase by 2 levels.

§ 3B1.2. Mitigating Role
Based on the defendant’s role in the offense, decrease the offense level as follows:

(@) If the defendant was a minimal participant in any criminal activity,
decrease by 4 levels.

(b) If the defendant was a minor participant in any criminal activity,
decrease by 2 levels.

In cases falling between (a) and (b), decrease by 3 levels.
§3E1.1. Acceptance of Responsibility

@) If the defendant clearly demonstrates acceptance of responsibility for his
offense, decrease the offense level by 2 levels.

(b) If the defendant qualifies for a decrease under subsection (a), the offense level
determined prior to the operation of subsection (a) is level 16 or greater, and
upon motion of the government stating that the defendant has assisted authorities
in the investigation or prosecution of his own misconduct by timely notifying
authorities of his intention to enter a plea of guilty, thereby permitting the
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government to avoid preparing for trial and permitting the government and the
court to allocate their resources efficiently, decrease the offense level

by 1 additional level.

Once the total offense level and criminal history have been calculated under the
Guidelines, the court must consult the “Sentencing Table” to derive a sentencing range,

expressed in months.

SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)
Offense I 1T v v VI
Level {0 or 1} (2 or 3) (4, 5, 8) {7, 8 8) (10, 11, 12} {13 or more)
1 06 06 06 06 0-6 06
2 06 06 0-6 06 0-6 1-7
F] 06 06 06 2-8 3-89
4 06 06 28 4-10 812
Lamss A 5 0-6 1-7 4-10 6-12 9-15
6 06 1-7 28 6-12 9-15 12-18
7 06 2-8 4-10 B-14 12-18 [ 15-21
& 0—6 4-10 612 10-16 15-21 18-24
9 4-10 6-12 814 12-18 18-24 21-27
Zone B 10 6-12 814 10-18 16-21 21-27 24-30
11 B-14 10-16 12-18 15-24 24-30 27-33
12 10-16 12-18 16-21 21-27 27-33 30-37
Zone C , o o
13 12-18 15-21 1824 24-30 a0-47 2341
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 2430 a0-a7 3746 41-51
16 21-27 24-30 27-33 33—-41 41-61 46-57
17 24-30 27-33 30-37 AT-46 4657 51-63
18 27-33 a0-a7 3341 41-51 51-63 B7T-71
19 an-a7 3341 3748 4657 57-71 Ba-T78
20 33—41 746 41-51 61-63 6378 T0-87
21 AT-46 A41-61 4657 57-71 TO-87 796
22 41-51 4667 51-63 6378 77-96 84-105
23 4657 51-63 57-T1 TO-87 84105 92-115
24 6163 B7-T1 6378 7786 92-115 100-126
25 57-71 6378 T0-&7 84-105 100-125 110-137
26 6378 TO-87 7897 92-115 110-137 1201560
27 T0-87 TE-87 B7-108 100-125 120-150 130-162
Fone D 28 TE-87 87-108 97-121 110-137 130-162 140-176
29 27108 97-121 108135 121-161 140-175 161188
a0 97-121 108-135 121-151 135-168 151-188 168-210
a1 108-135 121-151 1356168 1651-188 168-210 188235
az 121-161 135-168 151-188 168-210 188-235 210-262
a3 135-168 151-188 168210 185-235 210-262 235283
a4 161-188 168-210 188235 210-262 235-293 262327
35 168-210 188235 210-262 235-293 262-327 292366
36 188235 210-262 2356293 262-327 2892-3656 324-406
a7 210-262 235-293 262327 292-365 A24-405 360-life
a8 235-293 262-327 292-365 324-405 360-life 360-life
a9 262-327 292-365 324—405 AB0-lifa a60-life a60-life
40 292-365 324—405 360-life AB0-lifa a60-life 360-life
41 324-405 a60-life a60-life aB0-life a60-life a60-life
42 aE0-life 360-life 360-life aB0-life 260-life 360-life
43 life life life life life lifa
Guidslines Manual (Movember 1, 2018) || 407

In the following decision that could have substantial consequences for white collar
sentencing if followed by other courts, the Third Circuit ruled that “intended” loss cannot
be used in calculating loss when applying the fraud guidelines.
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UNITED STATES v. BANKS, 55 F.4th 246 (3d Cir. 2022)
ROTH, Circuit Judge:

A jury convicted Frederick Banks of wire fraud, and the District Court sentenced him to
104 months' imprisonment and three years' supervised release. On appeal, Banks argues
that the District Court erred . . . . by . . . applying the loss enhancement to the fraud
guideline in the United States Sentencing Guidelines because there was no “actual loss.”

In January 2016, a federal grand jury indicted Frederick Banks for stalking, wire fraud,
aggravated identity theft, and making false statements. The wire fraud charges “related
to interlocking schemes . . . carried out by [Banks] to fraudulently gain the money and
property of others in relation to the FOREX.COM international exchange system by
submitting phony registration information for himself and then using those registrations
to execute bogus trades that would drop money into bank accounts that he had set up.”

Banks’s scheme targeted Gain Capital Group, which did business as Forex.com. Gain
Capital's clients opened accounts, deposited funds, and then used those funds to invest
in the foreign currency exchange market. Banks’s plot was to open Gain Capital accounts
and make electronic deposits into those accounts, but his deposits were drawn on bank
accounts with insufficient funds. He then tried to withdraw funds from these accounts,
“with the goal being to complete the withdrawals/transfers before the lack of supporting
funds could be detected.” To support his scheme, Banks made fraudulent representations
through text message, telephone conversations, and emails. He misrepresented his
identity, his income, his occupation, his net worth, and the balances in his bank accounts.

Importantly, Gain Capital suffered no actual loss. Banks made fraudulent deposits of
$324,000 and unsuccessfully executed 70 withdrawals/transfers totaling $264,000. Gain
Capital, however, did not transfer a single dollar to Banks. . . .

Banks’s offense level computation under the United States Sentencing Guidelines
included a special offense characteristic for the attempted loss Banks intended to inflict
on Gain Capital. According to the presentence investigation report:

The attempted loss, based on [Banks’s] fraudulent deposits, is $324,000.
Therefore, the base offense level is increased by 12 because the attempted
loss was greater than $250,000 but less than $550,000. USSG §
2B1.1(b)(1)(G) (As a general rule, loss is the greater of actual loss or intended
loss, pursuant to Application Note 3).

The 12-point increase raised Banks’s adjusted offense level from 7 to 19. During
sentencing, the District Court explained that the Sentencing Guidelines define “loss to
not only be actual loss, but to be intended loss. And the application notes indicate that
the intended loss counts into the calculation of the loss amount, even if it’s determined
to be improbable or impossible of occurrence.” The District Court found that the loss
amount exceeded $250,000, triggering the 12-point loss-amount enhancement. The
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District Court explained that Banks “intended to cause a loss in a pecuniary amount in
excess of $250,000” and that Banks “by his conduct, intended to cause such a loss; and,
therefore, it is appropriately added into the guidelines calculation under 2B1.1.”

The District Court sentenced Banks to 104 months’ imprisonment and three years of
supervised release. . . .

The application of the intended-loss enhancement hinges on the meaning of the term
“loss™ as used in Guideline 8§ 2B1.1. Because the United States Sentencing Commission
has interpreted “loss” in its commentary, the weight afforded to that commentary may
affect the meaning of “loss.”

Courts treat the Sentencing Guidelines as legislative rules, and the Sentencing
Commission's comments interpreting its Guidelines as interpretative rules. Historically
... courts deferred to the Sentencing Commission’s interpretation of its own regulations

. unless that interpretation was plainly erroneous or inconsistent with the Guideline.

Recently, however, the Supreme Court decided Kisor v. Wilkie, in which it made clear
that, before according . . . deference, “a court must exhaust all the ‘traditional tools’ of
construction,” and determine that a regulation is “genuinely ambiguous.” . . . [A] court
must consider the “text, structure, history, and purpose of a regulation, in all the ways it
would if it had no agency to fall back on.”

What’s more, a court must make an “independent inquiry” into the “character and
context” of the reasonable interpretations of the regulation. . . .

The Guideline does not mention “actual” versus “intended” loss; that distinction appears
only in the commentary. That absence alone indicates that the Guideline does not include
intended loss.

The government concedes that “the presumption is that a word carries its ordinary
meaning (and thus may resolve its ambiguity).” We agree. The ordinary meaning of
“loss” in the context of § 2B1.1 is “actual loss.” This result is confirmed by dictionary
definitions of “loss.” The 1993 edition of Webster’s New International Dictionary
defines “loss” as:

(a) the act or fact of losing;

(b) a person or thing or an amount that is lost;

(c) the act or fact of failing to gain, win, obtain, or utilize;

(d) A decrease in amount, magnitude, or degree;

(e) the state or fact of being destroyed or placed beyond recovery; and

(f) the amount of an insured’s financial detriment due to the occurrence of a stipulated
contingent event.
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The 1988 edition of Webster’s Ninth New Collegiate Dictionary defines “loss” as:

la: the act of losing possession b: the harm or privation resulting from loss or
separation c: an instance of losing

2: a person or thing or an amount that is lost . . .

3 a: failure to gain, win, obtain, or utilize b: an amount by which the cost of an article
or service exceeds the selling price

4: decrease in amount, magnitude, or degree
5: destruction, ruin

6: the amount of an insured’s financial detriment by death or damage that the insurer
become liable for. . ..

Because the commentary expands the definition of “loss” by explaining that generally
“loss is the greater of actual loss or intended loss,” we accord the commentary no weight.
Banks is thus entitled to be resentenced without the 12-point intended-loss enhancement
in § 2B1.1.

There is currently a circuit split on the question, discussed in the prior case, of whether
courts should defer to the Sentencing Commission’s commentary about how to calculate
loss when applying section 2F1.1 in fraud cases. The issue appears ripe for Supreme
Court review. See United States v. Johnson, 104 F.4th 662 (7th Cir. 2024) (contra
Banks).

Problem 18-1

Your client was convicted of securities fraud for her involvement in an accounting fraud
that, when revealed, resulted in a loss of $500 million in market capitalization to a U.S.
Fortune 100 public company—as measured by the difference in share price before and
after the fraud was exposed publicly. She was the Chief Financial Officer of the company
at the time of the fraud and has no prior criminal record.

@ What sentence might the above Guidelines recommend to the court in her case?

(b) What else would you want to know to determine whether a court is likely to
sentence her within the recommended Guidelines range?

Because the Guidelines are not strictly binding, the question of what constitutes a just
sentence for white collar offenders can loom large. The following case contains a lively
discussion of that matter, as well as some material expanding upon the manner in which
the Guidelines remain relevant or, as some have put it, “exert gravitational pull.”
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UNITED STATES v. TOMKO, 562 F.3d 558 (3d Cir. 2009) (en banc)

SMITH, Circuit Judge, with whom McKEE, BARRY, AMBRO, FUENTES,
CHAGARES, JORDAN, and HARDIMAN, Circuit Judges, join.

The Government appeals the reasonableness of William Tomko’s below-Guidelines
sentence of probation, community service, restitution, and fine for his tax evasion
conviction. If any one of a significant number of the members of this Court—including
some in today’s majority—had been sitting as the District Judge, Tomko would have
been sentenced to some time in prison. But “[t]he fact that the appellate court might
reasonably have concluded that a different sentence was appropriate is insufficient to
justify reversal of the district court.” Gall v. United States. Gall reminds us that “[t]he
sentencing judge is in a superior position to find facts and judge their import under §
3553(a) in the individual case. The judge sees and hears the evidence, makes credibility
determinations, has full knowledge of the facts and gains insights not conveyed by the
record.” See also United States v. Dragon (we afford “deference to the District Court
because it is in the best position to determine the appropriate sentence in light of the
particular circumstances of the case.”). This reality is why, post-Booker, “the familiar
abuse-of-discretion standard of review now applies to appellate review of sentencing
decisions.” Gall. Where, as here, a district court decides to vary from the Guidelines’
recommendations, we “must give due deference to the district court’s decision that the
8 3553(a) factors, on a whole, justify the extent of the variance.” These principles require
us to affirm Tomko’s sentence.

On May 11, 2004, Tomko pleaded guilty to a one-count information charging him with
tax evasion in violation of 26 U.S.C. § 7201. Tomko was the owner and Chief Executive
Officer of W.G. Tomko & Son, Inc. (“Tomko, Inc.”), a plumbing contractor. From 1995
to 1998, Tomko directed numerous subcontractors, who were building his multimillion
dollar home in Washington County, Pennsylvania, to falsify information on billing
invoices so that the invoices would show work being done at one of Tomko, Inc.’s many
job sites instead of at Tomko’s home. As a result, Tomko, Inc. paid for the construction
of Tomko’s home and illegally deducted those payments as business expenses. Tomko
also did not properly report those payments as income on his personal tax return. All
told, Tomko’s tax evasion scheme involved twelve different subcontractors and his
general contractor, and resulted in a tax deficiency of $228,557.

The United States District Court for the Western District of Pennsylvania conducted
Tomko’s sentencing hearing on September 30, 2005. Using the 1997 edition of the
United States Sentencing Guidelines Manual, the District Court calculated Tomko’s total
offense level to be thirteen and his criminal history category to be I. Based on these
calculations, the Guidelines recommended a range of imprisonment between twelve and
eighteen months and a fine between $3,000 and $30,000.

Tomko, however, proposed that in light of the then-recent Hurricane Katrina catastrophe
and his construction expertise, the Court should sentence him to probation and home
detention, and require him to work for Habitat for Humanity. The Executive Director for
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Habitat for Humanity’s Pittsburgh affiliate testified that the organization would
appreciate Tomko’s help in its efforts to rebuild the Gulf Coast and that Tomko had
performed well in past projects, including providing onsite assistance and advice.

Tomko also proffered testimony from Tomko, Inc.’s Chief Financial Officer that the
company was in danger of losing its line of credit if he were imprisoned. If this happened,
Tomko, Inc. would be in dire straits financially and the jobs of its 300-plus employees
would be threatened.

Finally, Tomko submitted a Motion for Downward Departure. The motion argued that
Tomko should be sentenced below his Guidelines range because 1) his incarceration
could cause Tomko, Inc.’s innocent employees to lose their jobs; 2) he has performed
exceptional charitable acts and good works; 3) he has demonstrated an extraordinary
degree of acceptance of responsibility; and 4) a combination of these three factors. As
exhibits, Tomko attached over fifty letters from family, friends, community leaders, and
others attesting to his pre-indictment charitable activities and other good works. . . .

In response, the Government insisted that the Court impose a sentence that included a
term of imprisonment. The Government did not challenge Tomko’s factual assertions or
submissions. Instead, it juxtaposed his criminal conduct with the patriotism of American
soldiers fighting wars abroad and argued that greed, not community service and
philanthropy, defined Tomko’s character. It focused on the fact that Tomko coerced his
subcontractors to file false documentation, and highlighted the “gilded cage” nature of a
sentence of home detention. The Government claimed that it would be “absurd” to
sentence Tomko to live in the same multimillion dollar mansion that the illegally
obtained tax monies helped fund. According to the Government, the Court’s failure to
incarcerate Tomko would send a message that a rich defendant can buy his way out of
prison, and would compromise the general deterrent effect that tax laws have on potential
tax cheats.

Despite the Government’s arguments, the District Court did not sentence Tomko to a
term of imprisonment. Instead, the Court sentenced Tomko to three years of probation
(the first of which would be served as home detention), participation in an alcohol
treatment program, 250 hours of community service, full restitution, and the statutory
maximum fine of $250,000. The Court explained its sentence with the following
colloquy:

The reason for the sentence is as follows: Defendant stands before us
for sentencing after pleading guilty to tax evasion. A review of
Defendant’s financial condition paints a picture of a very wealthy man
who had the means and wherewithal to easily pay whatever tax
obligation is owing. He was a successful businessman earning a
significant salary. There is simply no reason for him to have done this.

This being said, | also note his negligible criminal history, his record of
employment, his support for and ties in the community, and the
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extensive charitable work he has done. | have also—therefore, | have
sentenced him to the period of probation, which | recognize is below the
guideline range. | also recognize that the fine is above the guideline
range. Given the Defendant’s wealth, the guideline range in fines is
insufficient deterrence.

Therefore, I’ve done this mitigation of the sentence under the provisions
set forth in 18 U.S.C. [8] 3553 for the reasons | stated. Taking all these
factors into account, the Court sentences the Defendant to a period of
probation, a substantial fine, and allows for repayment to the Internal
Revenue Service of his outstanding tax obligation. The Court views that
this sentence will address the sentencing goals of punishment,
deterrence and rehabilitation. . . .

Before the implementation of a Guidelines-based sentencing system in 1984, “[s]tatutes
specified the penalties for crimes but nearly always gave the sentencing judge wide
discretion to decide whether the offender should be incarcerated and for how long,
whether he should be fined and how much, and whether some lesser restraint, such as
probation, should be imposed instead of imprisonment or fine.” Mistretta v. United
States. Reviewing courts, in turn, recognized “that the sentencing judge ‘sees more and
senses more’ than the appellate court; thus, the judge enjoyed the ‘superiority of his
nether position,” for that court’s determination as to what sentence was appropriate met
with virtually unconditional deference on appeal.” (quoting Maurice Rosenberg, Judicial
Discretion of the Trial Court, Viewed From Above, 22 SYRACUSE L. REV. 635 (1971)).
According to the Supreme Court, appellate review “beg[an] with the general proposition
that once it is determined that a sentence is within the limitations set forth in the statute
under which it is imposed, appellate review is at an end.” Dorszynski v. United States.

Concerns over sentencing disparities and the continued viability of rehabilitation as a
penological objective dogged this sentencing system. Mistretta. As a result, in 1984,
Congress passed the Sentencing Reform Act which, among other things, established
mandatory sentencing guidelines. This Act, however, “did not alter a court of appeals’
traditional deference to a district court’s exercise of its sentencing discretion.” Williams
v. United States. As the Supreme Court explained in Williams, “[t]he development of
the guideline sentencing regime has not changed our view that, except to the extent
specifically directed by statute, ‘it is not the role of an appellate court to substitute its
judgment for that of the sentencing court as to the appropriateness of a particular
sentence.’” ld. (quoting Solem v. Helm).

In United States v. Booker, the Supreme Court concluded that the Sentencing Guidelines
could only be advisory, and instructed courts of appeals to review the sentencing court’s
“broad discretion in imposing a sentence within a statutory range,” for
“unreasonableness.” Subsequently, Gall made it plain that we assess unreasonableness
under the abuse-of-discretion standard. . . .
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District courts must provide their explanations and justifications while going through
three steps at sentencing. As we outlined in Levinson:

A district court must begin the process by first calculating the applicable
Guidelines range. After that initial calculation, the court must then rule
on any motions for departure and, if a motion is granted, state how the
departure affects the Guidelines calculation. Finally, after allowing the
parties an opportunity for argument, the court must consider all of the §
3553(a) factors and determine the appropriate sentence to impose,
which may vary from the sentencing range called for by the Guidelines.

“Thus, the sentencing court subjects the defendant’s sentence to the thorough
adversarial testing contemplated by federal sentencing procedure.” Rita.

Our appellate review proceeds in two stages. It begins by “ensur[ing] that the district
court committed no significant procedural error, such as failing to calculate (or
improperly calculating) the Guidelines range, treating the Guidelines as mandatory,
failing to consider the § 3553(a) factors, selecting a sentence based on clearly erroneous
facts, or failing to adequately explain the chosen sentence—including an explanation for
any deviation from the Guidelines range.” Gall. We do not presume that a district court
considered the factors solely because the sentence falls within the Guidelines range.
Cooper. If a district court’s procedure passes muster, “we then, at stage two, consider its
substantive reasonableness.” Levinson. Our substantive review requires us not to focus
on one or two factors, but on the totality of the circumstances. Gall; United States v.
Howe. Indeed, we cannot presume that a sentence is unreasonable simply because it falls
outside the advisory Guidelines range. Gall. At both stages of our review, the party
challenging the sentence has the burden of demonstrating unreasonableness. Cooper.

The abuse-of-discretion standard applies to both our procedural and substantive
reasonableness inquiries. Gall; United States v. Wise. For example, an abuse of
discretion has occurred if a district court based its decision on a clearly erroneous factual
conclusion or an erroneous legal conclusion. Wise. This also means that, absent any
significant procedural error, we must “give due deference to the district court’s
determination that the § 3553(a) factors, on a whole,” justify the sentence. Gall; see also
United States v. Bungar (stating that, as an appellate court, we are “highly deferential”
to the sentencing court’s application of the 8 3553(a) factors). In other words, if the
district court’s sentence is procedurally sound, we will affirm it unless no reasonable
sentencing court would have imposed the same sentence on that particular defendant for
the reasons the district court provided.

Ultimately, “[t]he touchstone of ‘reasonableness’ is whether the record as a whole
reflects rational and meaningful consideration of the factors enumerated in 18 U.S.C. §
3553(a).” United States v. Grier; see also Cooper (“[W]hat we must decide is whether
the district judge imposed the sentence he or she did for reasons that are logical and
consistent with the factors set forth in section 3553(a).”). “An estimation of the outer
bounds of what is ‘reasonable’ under a given set of circumstances may not always be
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beyond debate, but the abuse-of-discretion standard by which that estimation must be
judged limits the debate and gives district courts broad latitude in sentencing.” Levinson.

The crux of the Government’s appeal is its claim that Tomko’s sentence is substantively
unreasonable. At oral argument, the Government reaffirmed that it would not be satisfied
even if the District Court corrected the alleged procedural error on remand, but imposed
the same sentence. In the Government’s view, Tomko’s sentence is substantively
unreasonable because 1) detention in the house that Tomko partially funded with the
illegal tax proceeds is plainly unreasonable, 2) this is a mine-run tax evasion case
undeserving of such a lenient sentence, and 3) the statutory maximum fine cannot cure
the claimed substantive deficiencies.

We reject the Government’s first and third arguments with limited discussion.
Concerning the first, the Government has narrowed its objections to too fine a point by
focusing its objections solely on the location of Tomko’s home detention. The
Government admitted at oral argument that had the District Court sentenced Tomko to
serve his detention in a different house—for example, as the Government suggested,
“one of those Habitat for Humanity buildings that he was building in New Orleans could
do”—it may not have appealed. Although we agree with the Government that the sort of
“gilded cage” confinement imposed here has a certain unseemliness to it, we do not
believe that this condition of sentence, by itself, constitutes an abuse of discretion.
Whether detention in a particular home is appropriate punishment is precisely the type
of fact-bound inquiry that a sentencing court is better suited to make. Even the
Guidelines leave this determination to the sound discretion of the sentencing court. See
U.S. Sentencing Guidelines Manual § 5F1.2 cmt. 3 (1997) (“The defendant’s place of
residence, for purposes of home detention, need not be the place where the defendant
previously resided. It may be any place of residence, so long as the owner of the
residence .... agrees to any conditions that may be imposed by the court . .... ”?
(emphasis added)). We are in no position to second-guess that decision here.

The Government’s third claim rests on a perceived link between the District Court’s
variance to a probationary sentence and its imposition of the statutory maximum fine.
According to the Government, the District Court permitted Tomko to buy his way out
of prison. This is not simply an overly-pejorative characterization of the sentence; it is a
misreading of the record that is unfair to the District Court. Indeed, the record exhibits
no connection between the fine imposed and the failure to incarcerate. To the contrary,
the District Court explicitly stated that the two served unrelated purposes. On the one
hand, probation was warranted because of Tomko’s negligible criminal history, his
record of employment, his community ties, and his extensive charitable works. On the
other hand, the statutory maximum fine was necessary to effect deterrence in light of
Tomko’s wealth. We cannot conclude that the District Court abused its discretion where
there exists nothing more than an implication of impropriety arising out of simple
coincidence.
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The Government’s final argument—that this is an overly lenient sentence in a mine-run
case—deserves more attention. At the outset, we address the Government’s
characterization of this case as a “mine-run” case. To the extent that the typicality or
uniqueness of a case is relevant, the Supreme Court has made clear that it does not alter
our deferential standard of review when evaluating a district court’s sentencing
determination. To that end, the Court observed in Gall that:

[i]t has been uniform and constant in the federal judicial tradition for the
sentencing judge to consider every convicted person as an individual
and every case as a unique study in the human failings that sometimes
mitigate, sometimes magnify, the crime and punishment to ensue. The
uniqueness of the individual case, however, does not change the
deferential abuse-of-discretion standard of review that applies to all
sentencing decisions.

334

Such deference acknowledges the district court’s “institutional advantage over appellate
courts,” or what the Court in Gall labeled the “[p]ractical considerations.” Accordingly,
we must apply the abuse-of-discretion standard uniformly, regardless of whether a
particular case appears to be a “mine-run” case on appeal.

The Government points out that “closer review may be in order when the sentencing
judge varies from the Guidelines based solely on the judge’s view that the Guidelines
range fails to properly reflect 8§ 3553(a) considerations even in a mine-run case.”
Kimbrough v. United States. This case, however, is different from those like Kimbrough,
which involved the “district court’s authority to vary from the . . .. Guidelines based on
policy disagreement with them, and not simply based on an individualized determination
that they yield an excessive sentence in a particular case.” Spears v. United States. Here,
the District Court did not vary from the Guidelines range “solely” based on a
disagreement with its ability to properly reflect § 3553(a) considerations. Kimbrough.
Instead, the Court made an individualized determination that the Guidelines range
recommended an excessive sentence in this instance. As a result, we are not reviewing
“an ‘inside the heartland’ departure (which is necessarily based on a policy disagreement
with the Guidelines and necessarily disagrees on a ‘categorical basis’) [that] may be
entitled to less respect” in this case. Spears.

In essence, the Government is asking this Court to apply the already-rejected
“proportionality test” by a different name. The Government’s appeal boils down to a
claim that Tomko’s criminal history, employment record, community ties, and charitable
works do not differentiate him enough from the “mine-run” tax evasion case to justify
his below-Guidelines sentence. Similarly, a “proportionality test” rests on “the
proposition that the strength of the justification needed to sustain an outside-Guidelines
sentence varies in proportion to the degree of the variance.” Rita. As applied by some
courts of appeals, this meant that “a sentence that constitute [d] a substantial variance
from the Guidelines [had to] be justified by extraordinary circumstances.” Gall. In Gall,
the Supreme Court explicitly barred the application of such an approach because it
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necessarily applies a “heightened standard of review to sentences outside the Guidelines
range.” That, of course, is “inconsistent with the rule that the abuse-of-discretion
standard of review applies to appellate review of all sentencing decisions—whether
inside or outside the Guidelines range.”

To be sure, “we may look for a more complete explanation to support a sentence that
varies from the Guidelines than we will look for when reviewing a sentence that falls
within a properly calculated Guidelines range.” Levinson. We may also properly
consider “the extent of any variance from the Guidelines range.” Gall. As the Supreme
Court has explained, “it [is] uncontroversial that a major departure should be supported
by a more significant justification than a minor one.” This does not mean, however, that
we elevate our review of any variance and its accompanying explanation or justification
beyond the abuse-of-discretion standard. The Supreme Court has unequivocally stated
that “courts of appeals must review all sentences—whether inside, just outside, or
significantly outside the Guidelines range—under a deferential abuse-of-discretion
standard.” We must remain faithful to that clear instruction.

Based on our review of the record, we conclude that the District Court did not abuse its
discretion here. At Tomko’s sentencing hearing, the District Court explicitly examined
subsections (a)(1), (a)(2)(A), (8)(2)(B), (8)(2)(C), (a)(2)(D), (a)(3), (a)(4), and (a)(6) of
§ 3553. The District Court also ordered full restitution. See 18 U.S.C. § 3553(a)(7). After
hearing argument from the Government concerning the need for a term of imprisonment,
the Court reiterated its reasons for imposing a sentence without one. The District Court
gave specific reasons for why Tomko’s sentence varies from the Guidelines range. This
variance took into account his negligible criminal history, his employment record, his
community ties, and his extensive charitable works as reasons for not incarcerating
Tomko, while also factoring in his substantial wealth as a reason for imposing a fine far
above the Guidelines range. Indeed, the District Court provided more than just a
boilerplate recitation of the § 3553(a) factors; it detailed, step-by-step, its individualized
assessment of the sentence that it believed appropriate in this particular case.

The District Court’s reasons are also “logical and consistent with the factors set forth in
section 3553(a).” Cooper. They are fully supported by the record. The Government does
not dispute that Tomko had a negligible criminal history and that, because of his
prominence in the company, his incarceration would threaten the jobs of Tomko, Inc.’s
over-300 employees. As for Tomko’s charitable works, even the Government conceded
at oral argument that “[t]he district court was entitled to give it whatever weight the
district court wanted.” Several dozen letters written on Tomko’s behalf prior to his
sentencing also demonstrate Tomko’s community ties and extensive charitable works.
These letters indicate that Tomko performed pre-indictment charitable acts that involved
not only money, but also his personal time. For several years, Tomko participated in a
holiday gift drive in Finleyville, Pennsylvania. He provided Christmas gifts for thirty
needy families, provided gloves and scarves to inner city children at a daycare center,
and also helped other families in Marianna, Pennsylvania during the holiday season. One
letter stated that Tomko performed all of this work anonymously. On a more individual

515



CHAPTER EIGHTEEN: SENTENCING

basis, another letter noted how Tomko “helped a woman in the South Park area that had
recently lost her husband and was left with four small children to raise by her[self].” He
also went out of his way to accommodate his employees who needed extra time off for
personal reasons. Tomko participated in other acts of charity for those in need. A pastor
in the community noted Tomko’s pre-indictment proclivity for aiding the poor, and
stated that “[b]y requiring him to perform . . . community service, in lieu of incarceration,
not only will you help the impoverished lives of the poor, but you will also transform
the life of Bill Tomko.”

Additionally, at Tomko’s sentencing proceeding, the Executive Director of Habitat for
Humanity’s Pittsburgh affiliate testified on Tomko’s behalf. The Executive Director
stated that the Pittsburgh affiliate had been in danger of being closed down by the
national Board of Directors because of its precarious financial situation. The Executive
Director testified that Tomko became personally involved in the construction and
rehabilitation of several houses in the Pittsburgh area. Again, Tomko devoted not only a
portion of his wealth, but also his personal time. The Executive Director stated that, for
one house that had water runoff problems, “Mr. Tomko came and not only visited with
the homeowner, inspected the basement to see what was the matter with the outside of
the house, but also worked with the city to determine how best to redirect the water away
from the yards. He put in the grading, he completed the front sidewalk, the back
driveway, and put in a curb for the city.” The Executive Director gave other examples
of Tomko’s providing his construction expertise to aid the Pittsburgh affiliate. The
Executive Director then testified as to how Tomko could benefit Habitat for Humanity’s
efforts to build houses for poor families whose residences were damaged or destroyed
by Hurricane Katrina. The Executive Director of the New Orleans affiliate confirmed
that Tomko would be useful in these efforts. The Pittsburgh Executive Director
concluded her direct testimony by reading a portion of a letter she wrote to the District
Court, which stated that “there is no one like Bill Tomko who provides timely, unselfish,
and meaningful contributions to Pittsburgh Habitat for Humanity’s construction
operations.”

. . . The Government claims that affirming Tomko’s sentence promotes sentencing
disparities and, in turn, undermines general deterrence. Whatever the merits of this
possibility, it does nothing to change our disposition. The Government’s concern is not
new; it has been a point of constant focus throughout sentencing review’s evolution.
Before the Guidelines existed, “[s]erious disparities in sentences . . . were common.”
Mistretta. When Congress created the mandatory Guidelines system, it did so “to
‘provide certainty and fairness in meeting the purposes of sentencing, [while] avoiding
unwarranted sentencing disparities . . . [and] maintaining sufficient flexibility to permit
individualized sentences when warranted.”” Booker (quoting 28 U.S.C. 8 991(b)(1)(B)).
When the Supreme Court rendered the Guidelines advisory, it was fully aware that
sentencing disparities would likely increase. See id. (“We cannot and do not claim that
use of a ‘reasonableness’ standard will provide the uniformity that Congress originally
sought to secure.”).
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Despite that awareness, the Booker Court was confident that the advisory Guidelines
system would “continue to move sentencing in Congress’ preferred direction, helping to
avoid excessive sentencing disparities while maintaining flexibility sufficient to
individualize sentences where necessary.” In Gall, the Court reaffirmed that “a more
deferential abuse-of-discretion standard could successfully balance the need to ‘reduce
unjustified disparities’ across the Nation and ‘consider every convicted person as an
individual.”” 128 S. Ct. (quoting Koon).

If abuse-of-discretion review cannot strike such a balance, it is not our role as appellate
judges to adjust the scales. “The National Legislature is equipped to devise and install,
long term, the sentencing system, compatible with the Constitution, that Congress judges
best for the federal system of justice.” Booker (“I continue to think that the best
resolution of the tension between substantial consistency throughout the system and the
right of jury trial would be a new Act of Congress: reestablishing a statutory system of
mandatory sentencing guidelines (though not identical to the original in all points of
detail), but providing for jury findings of all facts necessary to set the upper range of
sentencing discretion.”). The risk of affirming an unwarranted sentencing disparity in
this case is one we must accept while following the Supreme Court’s “pellucidly clear”
command that we apply the abuse-of-discretion standard of review. Gall. . . .

FISHER, Circuit Judge, dissenting, with whom Chief Judge SCIRICA, Judge
SLOVITER, Judge RENDELL and Judge COWEN join.

As the procedural history of this appeal clearly shows, this Court has wrestled with the
decision in this case for close to two and one half years, during which time the judges
on this Court have tried to determine whether the sentence given for this crime was
substantively reasonable. The offense we encounter in this case is no garden variety tax
evasion. The conduct underlying the offense involved an intricate scheme spanning
several years and involved the coercion and coordination of numerous other individuals,
all for the personal gain of one man, William G. Tomkao, Jr., a successful business owner
with the means to easily pay the taxes he owed to the Government.

Tomko’s fraudulent tax evasion scheme revolved around the construction of his
luxurious new home in southwestern Pennsylvania. During the construction of this
home, Tomko had subcontractors falsify their billing invoices to make it appear their
work had been done for his construction company, W.G. Tomko, Inc. (“Tomko, Inc.”),
at one of its job sites, rather than for Tomko, the individual, at his personal residence.
The Internal Revenue Service—Criminal Investigation Division investigators
interviewed seventeen individuals with respect to Tomko’s scheme. While the details
varied from individual to individual, a consistent pattern of conduct emerged: At
Tomko’s behest, subcontractors who performed work at his residence were instructed to
write billing invoices that made it appear that their work had been done at one of five
local area schools. Because Tomko, Inc. was working jobs at these local schools, the
company could appear to be legitimately paying the invoices. As a result, the
construction costs were diverted from Tomko personally to Tomko’s company, which
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then deducted them as business expenses, while Tomko also failed to report as personal
income the value of the services provided to him at no cost. Thus, Tomko’s income was
under-represented in two regards: The profits earned by his business appeared to be less
and the substantial benefit he received as a result of the construction of a new 8,000-
square-foot home went unreported.

Tomko’s scheme resulted in a stipulated tax deficiency of $228,557; however, a disputed
portion of the record included evidence that the pervasiveness of his scheme was even
more extensive. In particular, the Government presented evidence that Tomko on more
than one occasion told individuals that his vacation home in Maryland was ““a gift from
Uncle Sam.” Because the Government was unable to provide reliable figures to account
for the impact of this alleged fraud with respect to the tax loss incurred by the
Government, this disputed evidence apparently did not factor into the District Court’s
judgment of sentence, and we mention it solely to underscore the point that we are not
faced with a garden variety case of tax evasion.

Tomko pleaded guilty to a one-count information charging him with tax evasion, in
violation of 26 U.S.C. § 7201. His properly calculated Guidelines range was twelve to
eighteen months of incarceration. . . .

In accordance with the standard announced by the Supreme Court in United States v.
Booker, our task on appeal is to review the sentence imposed by the District Court for
“reasonableness.” In Gall v. United States, the Supreme Court clarified that appellate
reasonableness review involves two steps: the first procedural and the second
substantive. The Supreme Court categorized, inter alia, “failing to consider the 8 3553(a)
factors” and “failing to adequately explain the chosen sentence,” as procedural errors
under the first step of Gall. The Court then instructed:

“Assuming that the district court’s sentencing decision is procedurally
sound, the appellate court should then consider the substantive
reasonableness of the sentence imposed under an abuse-of-discretion
standard. When conducting this review, the court will, of course, take
into account the totality of the circumstances, including the extent of
any variance from the Guidelines range. If the sentence is within the
Guidelines range, the appellate court may, but is not required to, apply
a presumption of reasonableness. But if the sentence is outside the
Guidelines range, the court may not apply a presumption of
unreasonableness. It may consider the extent of the deviation, but must
give due deference to the district court’s decision that the § 3553(a)
factors, on a whole, justify the extent of the variance.”

Accord United States v. Wise (“As an appellate court, our role is two-fold. . . . If we
determine that the district court has committed no significant procedural error, we then
review the substantive reasonableness of the sentence under an abuse-of-discretion
standard. . . .”).
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The Court in Gall also reaffirmed its decision in Rita v. United States, which emphasized
the importance of reviewing sentences for substantive reasonableness. See Gall. As the
Supreme Court stated in Rita: “In sentencing, as in other areas, district judges at times
make mistakes that are substantive. At times, they will impose sentences that are
unreasonable. Circuit courts exist to correct such mistakes when they occur.”
Consequently, the substantive component of reasonableness review, while deferential,
is not impotent.

For these reasons, we disagree with the Majority’s statement that “if the district court’s
sentence is procedurally sound, we will affirm it unless no reasonable sentencing court
would have imposed the same sentence on that particular defendant for the reasons the
district court provided.” We recognize that “appellate review of sentencing decisions is
limited to determining whether they are ‘reasonable,”” Gall, but we believe that
encompassed within this limited role is the authority and the obligation to vacate
sentences that are substantively unreasonable. Therefore, although the Supreme Court
“made it pellucidly clear that the familiar abuse-of-discretion standard of review now
applies to appellate review of sentencing decisions,” we cannot agree with the Majority’s
characterization of the appellate courts’ role in reviewing sentences as “requir[ing] us to
do nothing more and nothing less than to apply the deferential abuse-of-discretion
standard.” We believe that when the Supreme Court instructed appellate courts to review
for both procedural and substantive reasonableness, it meant what it said. Accordingly,
because we conclude that this sentence is substantively unreasonable, we dissent. . . .

Viewed cumulatively, out of the three reasons offered by the District Court for mitigating
Tomko’s sentence, only one—community support based on charitable work—even
begins to justify a downward variance in this case. Thus, these considerations fall short
of placing the sentence imposed within the albeit broad range of permissible choices,
even when we add them together. Moreover, the “mitigating” circumstances relied upon
by the District Court only address one of the § 3553(a) factors, namely “the history and
characteristics of the defendant” under 8 3553(a)(1), and therefore do not reflect the
“totality of the circumstances” and the “§ 3553(a) factors, on a whole.” Gall. As a
number of our sister courts of appeals have recognized, excessive reliance on a single §
3553(a) factor is indicative of an unreasonable sentence. United States v. Hampton;
United States v. Givens, ; see also Cavera (considering whether a particular “factor
relied on by a sentencing court can bear the weight assigned to it”). As the remainder of
our analysis reveals, the District Court’s over-reliance on § 3553(a)(1) as justification
for the significant qualitative and quantitative variance it granted pales in comparison to
the numerous § 3553(a) factors which suggest that a term of imprisonment is warranted
in a case of tax evasion as willful and brazen as Tomko’s. . . .
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Problem 18-2

Under current law, what is the role of a federal trial judge during sentencing? What is
the role of the appellate court when reviewing a sentencing decision?

Problem 18-3

@) List all deterrent arguments one could make for and against a sentence of
probation for Tomko.

(b) List all retributive arguments one could make for and against a sentence of
probation for Tomko.

The following case contains another lively discussion of how to think about sentencing
white collar offenders in light of the Guidelines.

UNITED STATES v. CORSEY, 723 F.3d 366 (2d Cir. 2013)
Per Curiam opinion.

This appeal arises out of a conspiracy to defraud a non-existent investor of three billion
dollars. In the spring of 2006, defendants John Juncal, James Campbell, Rodney
Sampson, and Emerson Corsey were arrested and charged with one count of conspiracy
to commit mail fraud and wire fraud in violation of 18 U.S.C. 8§ 1341, 1343, and 1349.
Over the preceding four months, the defendants had attempted to lure a broker, Thomas
Re, into procuring financing for an imaginary Siberian oil pipeline. The two sides
exchanged information about possible partners, and the best structure for a loan. But in
reality each side duped the other—Juncal and his colleagues had no plans to build a
pipeline across the Russian tundra, and Re never represented a hedge fund interested in
lending billions to the defendants to do so.

Re was the CEO of Universal Lending Group (“ULG”), a small brokerage firm based in
Garden City, New York. Re acted as a “salesperson and networker” for the company; he
solicited companies looking for financing and his associate, Joseph Bianco, then
matched projects with a hedge fund or bank to act as lender. Re was also an informant
for the FBI: Before he worked at ULG, Re sold vending machine routes to snack-food
companies. On occasion, Re sold distributors a fake route—the distributors would arrive
at a location and find no machine—and the FBI eventually caught up with him. In the
hopes of receiving a lighter sentence, Re agreed to turn over information to the FBI about
others participating in the vending machine scam.

Re encountered the defendants seven months after he began working with the FBI. Re
received a call from an acquaintance, Charles Frazier, who told him to look out for a
financier named Emerson Corsey—Juncal, Campbell, and Sampson’s co-defendant.
Corsey called a few days later and explained that he was the Chief Operating Officer of
Magnolia International Bank and Trust (“MIBT”), a bank that Corsey described as
holding assets of sovereign wealth funds. Corsey said that MIBT wanted to borrow three
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billion dollars to build a pipeline in Siberia and could offer five billion dollars in U.S.
Treasury notes (“T-notes™) as collateral for the loan. Re said he would think about it.

Re told his associates about the proposal and, after a brief Google search, they told him
the deal “smelled.” Re then reported the potential fraud to his FBI handler, who
instructed Re to record his conversations with Corsey.

Over the next few months, Re recorded the defendants as they baited him with an
escalating series of lies: Corsey explained that MIBT was the central bank for scores of
Native American governments, including the Yamasee Indian tribe, a nation with
trillions of dollars in assets. Corsey then said that the bank currently represented John
Juncal, a “counsel extraordinaire” for the Republic of Buryatia who had been appointed
“Vice Premier of Record under the Edict of the Ukase” by the Buryatian government,
and the official charged with finding backers for the pipeline. When Re expressed
skepticism, Corsey sent him an email with copies of “bond indentures.” The indentures
bore the seal of the Vice—President of Buryatia, and stated that they were valued at five
billion U.S. dollars and secured by T-Notes. The certificates were assigned to “the Great
Siberian Pipeline Corporation,” which was “a Republic of Wyoming Corporation.” The
email also contained proof that Juncal controlled the T-notes: Corsey included another
certificate signed by Juncal that listed CUSIP numbers for the T-notes (as an expert
would later testify, CUSIP numbers are alphanumeric code created by the U.S. Treasury
to identify individual bonds).

Prompted by his handler to record statements by more of the defendants, Re asked to
speak with Sampson, the purported Chief Financial Officer of MIBT. Sampson laid out
the math behind the deal: MIBT’s client, John Juncal, would assign the T-notes to Re’s
client. The T-notes would yield a minimum of 3.9% interest per year and generate over
fourteen billion dollars in profit over the course of five years. When Re asked for
additional evidence of the T-notes’ authenticity, Sampson sent Re an email from an AOL
account for MIBT, rather than from MIBT’s own domain name. Attached to the email
were unformatted files containing copies of the T-notes; Re had to use Word Pad to open
those files. Sampson then e-mailed Re a “Letter of Acceptance” that re-explained the
financing. The letter stated that, in exchange for a loan of three billion dollars, Re’s client
would receive T-notes that would yield a 171% return on investment.

Re next pressed Corsey and Sampson to show him physical evidence of the T-notes’
existence. And at that point, Corsey put Re in touch with James Campbell, an associate
of Juncal’s. Campbell explained that Juncal had hidden the bonds in Austria in order to
prevent enemies from “basically steal[ing] these from him and bump[ing] him out of the
corporation.” Re pretended to buy the excuse, but later asked if he could speak with
Juncal directly. Juncal agreed, and sought to assuage Re’s fears by comparing his role
to the historic secret mission of Christopher Columbus.

During his testimony at trial, Re admitted that much of the talk struck him as ridiculous,
and that at some point he stopped believing the deal was real. But because of his
relationship with the FBI, he continued working with the quartet of pipeline pipe-
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dreamers. In March, it came time for the deal to close, and Re arranged to meet Campbell
and Sampson in New York to sign documents memorializing their agreement. On the
day of the closing, the FBI arrested all four defendants; Campbell and Sampson were
arrested in New York, Corsey was arrested in Atlanta, and Juncal was arrested at his
home, a motel in Whitefish, Montana. . . .

In each case, but for the statutory maximum term of imprisonment, the appellants’
Sentencing Guidelines recommended range would have been a life sentence, because
the offense level was driven off the Guidelines’ Sentencing Table by an intended loss
amount of three billion dollars. Though each appellant argued that the intended loss
grossly overestimated the seriousness of the offense, the District Court disagreed. In
March of 2010, the District Court sentenced all four defendants to twenty years’
incarceration, the statutory maximum and the Guidelines recommended sentence.

The District Court gave a very brief explanation of the reasons for Campbell’s sentence,
and largely adopted the logic and recommendations in his Pre-Sentence Investigation
Report (“PSR”). Under the Guidelines applicable in 2010, the PSR calculated
Campbell’s total offense level to be 47. Under U.S.S.G. § 2B1.1, his base offense level
was 7. Thirty points were added because Campbell had intended to defraud an investor
of over $400 million. The PSR then added points for four additional enhancements:
Campbell received four points because he oversaw five or more co-conspirators,
U.S.S.G. § 3B1.1; two levels because he offered fake CUSIPs as an ‘“‘authentication
feature,” U.S.S.G. § 2B1.1(b)(10)(A)(ii); two levels because Campbell misrepresented
himself as a representative of a government or agency, U.S.S.G. § 2B1.1(b)(8)(A); and
two levels because the scheme involved sophisticated means, U.S.S.G. § 2B1.1(b)(9)(C).

At the sentencing hearing, the government withdrew its request for a role enhancement
pursuant to U.S.S.G. § 3B1.1. The District Court asked if that change affected the
guideline range:

COURT: And where does it put the guidelines recommendation?

MR. MISKIEWICZ: We’re not privy to the probation officer’s recommendations to
the Court. | believe that that is still, at least sent to your Honor. We’re never given a

copy.

COURT: Well, my question really is: the original guidelines calculation put it in the
240 month range. Correct?

THE PROBATION OFFICER: That would be the maximum, the statutory maxim.

The District Court then inquired why the Guidelines calculation was so far above the
statutory maximum. The prosecutor answered:

MR. MISKIEWICZ: Our position, your Honor, and | think counsel has agreed with
this; is a level 43, that is 47 minus 4, it is still life. If he were one point below that he
would still be at a 360 to life sentence. So he is in many ways well over the statutory

522



CORPORATE CRIME: AN INTRODUCTION

maximum. And we, the government, has in our letter asked for the 20 years statutory
maximum here.

THE COURT: And that is what | am inclined to give him.

The defense then presented its case against enhancements and for downward departures.
The District Court rejected each one, explaining its general approach by referencing
other recent financial fraud cases:

I don’t know how you can say in this economic age, considering all of the
people who have been scammed and defrauded—people of, one would say
superior knowledge in finances—I don’t know how we can say that
hypothetically had Thomas [Re] not existed and not been available, and not
been the contact, this scheme would not have been uncovered.

The District Court then explained the reason for imposing a 20—year sentence:

[T]he Probation Department’s extensive report of your client’s history, and
the factors in 3553, and the fact that to date he still shows really no remorse
for this crime—still blaming others, and depicting himself as a messenger—
I believe this sentence will send a message of deterrence to the defendant, as
well as to others.

Sampson’s PSR contained an identical offense level score. His attorney objected to all
five enhancements, but the District Court only accepted Sampson’s arguments on the
role enhancement (the government again withdrew its request for the enhancement). As
with Campbell, the Court also dismissed the need to recalculate the Guidelines range,
explaining that “the maximum is 20 years so it really has no effect.”

Sampson was then asked if he wished to make a statement. Sampson said yes, and
launched into an impassioned account of the trials of the Yamasee tribe. He stated that
the tribe had waged a centuries-long battle against Western encroachment, only signing
a treaty with Georgia in 2003. He referred to the people of Buryatia as a “sovereign
aboriginal indigenous nation.” He then explained the motive of the fraud scheme as
“doing something to help the people of Buryatia and the people of the Yamasee nation
in order to help as far as education, health, welfare, et cetera, to do for ourselves.”

The District Court then sentenced Sampson. Unlike Campbell, Sampson had no prior
convictions, but he had been charged with two additional counts of fraud perpetrated
while out on bail—he attempted to secure $100 million for a fake oil field, and actually
secured $35,000 from another investor through a “lifecycle fraud.” But the Court did not
mention these distinctions, nor any other details of Sampson’s case. Instead, the Court
made one curt reference to deterrence:

COURT: Anything else you wish to say? These are items counsel can raise on appeal.

MS. GAFFEY: Yes.
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COURT: That being said, Mr. Sampson, | am going to sentence you at this time to
240 months in prison, three years supervised release with the following special
conditions. . . . . I believe this sentence, which is the maximum permissible under the
law, will establish both respect for the law and deterrence to you and perhaps hopefully
to others for efforts to engage in fraud.

The District Court again adopted the PSR’s calculations, including the role
enhancement, despite the fact that the government was no longer seeking it. The District
Court also found that Juncal had a criminal history category of Il. Juncal’s only prior
convictions were imposed over fifteen years before he tried to sell Re on the Siberian
Pipeline, and thus were not countable. See U.S.S.G. § 4Al.2e. In his interview with
probation, however, Juncal indicated that he had dreamed of building the Siberian
pipeline project since the days of “Reagan.” The District Court credited this statement,
and found that he had commenced planning the Siberian fraud scheme decades before
he was caught, and determined his prior convictions were countable. The District Court
then calculated the Guidelines in a cursory way:

COURT: Well, I believe probation is right. They feel that your objections were not
substantiated, and that the present guidelines range stands.

MR. WALLENSTEIN: | take it then, that the court has found that the guideline
range noted by probation in the original presentence report is the guideline range
that the court finds.

COURT: It is.

Juncal chose to speak on his own behalf. He explained that he suffered from a crippling
bone marrow disease, and he only had a few years to live. “[T]here is no consequence to
whether | die in jail or die outside,” he lamented. He then went on to cite his extensive
diplomatic service, most of it invented. As with his co-defendants, the District Court
imposed the statutory maximum sentence:

COURT: As recommended by the probation department, 20 years of custody,
plus three years of supervised release.

The Court made no mention of its consideration of any of the factors set forth in 18
U.S.C. § 3553(a) other than the Sentencing Guidelines and the need for deterrence. . . .

We review a district court’s sentence for “reasonableness, which is ‘akin to review for
abuse of discretion, under which we consider whether the sentencing judge exceeded the
bounds of allowable discretion, committed an error of law in the course of exercising
discretion, or made a clearly erroneous finding of fact.””” United States v. Leslie (quoting
United States v. Williams). This broad discretion is due to district courts because they
are a better positioned institutionally to determine the appropriate sentence in a particular
case. United States v. Fernandez.
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We begin our analysis with a review of the sentences’ procedural reasonableness. A
district court will normally “begin all sentencing proceedings by correctly calculating
the applicable Guidelines range,” Gall v. United States, and will then consider the factors
listed in 18 U.S.C. § 3553(a) before imposing a final sentence. United States v. Preacely.
A judge need not utter “robotic incantations” repeating each factor that motivates a
sentence. United States v. Crosby. Nonetheless, the judge must explain enough about the
sentence for a reviewing court both to understand it and to assure itself that the judge
considered the principles enunciated in federal statutes and the Guidelines. Rita v. United
States. Here, appellants offer two critiques of the way the District Court imposed their
sentences. First, they argue that the District Court either miscalculated the Guidelines
range or failed to calculate the range entirely. Second, defendants claim that the District
Court did not appropriately weigh the factors enunciated in 18 U.S.C. § 3553(a).

The District Court technically may have cut a corner when it glossed over the calculation
of appellants’ precise adjusted offense level, but that shortcut had no effect on
appellants’ ultimate Guidelines range. In each case, the amount of intended loss
catapulted appellants’ offense levels to 37, a number yielding a suggested period of
incarceration above the statutory maximum of 20 years. Once the offense level crossed
that threshold, any additional enhancement would have had at most an academic impact
on the Guidelines range; the recommended term of incarceration would have always
reverted back to twenty years. U.S.S.G. 8§ 5G1.1 (a) (“[w]here the statutorily authorized
maximum sentence is less than the minimum of the applicable guideline range, the
statutorily authorized maximum sentence shall be the guideline sentence.”). Rather than
resolve technical arguments about each enhancement, the District Court chose a more
pragmatic approach—it calculated the Guidelines in sufficient detail to know that the
resulting sentencing range would inevitably equal 20 years regardless whether certain
additional enhancements applied.

The District Court was free to prioritize efficiency over an exercise in futility. . . . But
the District Court still had an obligation to weigh the factors listed in section 3553(a),
and we are not certain that occurred. See Fernandez (declining to hold within-Guidelines
sentence presumptively reasonable). Here, appellants’ maximum sentences had an air of
inevitability. Because appellants’ Guidelines ranges prior to application of the section
5G1.1 limit soared past the statutory maximum, the District Court seemed to assume that
imposing a statutory maximum sentence reflected a per se reasonable sentence. At
Campbell’s hearing, the District Court chastened the defense attorney by noting that
“even without [an] enhancement there would still be a maximum of a life sentence.
Correct?” After a confusing colloquy with the probation officer and the prosecutor, the
Court then correctly noted that as a technical matter the Guidelines range would revert
back to the statutory maximum. That unavailable life sentence, however, hung in the air
and framed the Court’s perfunctory analysis of the section 3553(a) factors. A similar
dynamic occurred during Sampson and Juncal’s sentencing hearings. The record, then,
is muddied by the District Court’s elision of two questions—how to understand the
reversions of the Guidelines range to the statutory maximum of 240 months, and whether
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a statutory maximum sentence was sufficient but not greater than necessary to serve the
purposes of sentencing enunciated in section 3553(a).

If in fact the District Court treated 240 months as the only reasonable sentence (because
the statutory maximum prohibited imposition of a true Guidelines sentence closer to
life), then it committed procedural error. Even when section 5G1.1(a) ratchets down a
range, the lower Guidelines range is still the recommendation, and should be treated as
a starting point in a deeper analysis, not a revision that obviates the need to consider
further what sentence to impose. . . . If, however, the District Court understood the effect
of section 5G1.1(a), and still chose to impose the maximum sentence after considering
the commands of section 3553(a), then the sentence may have been procedurally sound.
But the record here is ambiguous, and we have often vacated and remanded sentences
where a “the judge’s sentencing remarks create ambiguity as to whether the judge
correctly understood an available option.” United States v. Thorpe. In a case clouded by
the possibility of error, we feel it appropriate to give the District Court an opportunity to
clarify its thinking.

Remand is also appropriate for two additional reasons. First, the sentencing court gave
only a passing mention to any of the section 3553(a) factors. In each case, the District
Court justified a maximum sentence by relying almost exclusively on one word—
“deterrence.” Certainly, a judge need not chronicle the deliberative journey taken to
arrive at a sentence, but she must still create enough of a record so that an appellate court
can “be confident that the sentence resulted from the district court’s considered judgment
as to what was necessary to address the various, often conflicting, purposes of
sentencing.” Cavera. In other words, just as we do not insist upon “robotic incantations,”
we require more than a few magic words.

This is especially true in light of the appellants’ arguments for lighter sentences.
“[W]here the appellant or prosecutor presents nonfrivolous reasons for imposing a
different sentence . ... the judge will normally go further and explain why he has
rejected those arguments.” Rita. Here, appellants’ lawyers highlighted significant issues
with the intended loss calculation both in their briefs and at sentencing. Given the low
risk that any actual loss would result—what hedge fund would fall prey to a purported
coalition of Buryatian nationals and Yamasee tribesmen using AOL email accounts to
offer five billion dollars in collateral for a loan to build a pipeline across Siberia?—
counsel argued that a 30-point mega-enhancement vastly overstated both the seriousness
of the offense, and the danger of appellants to their community. The Guidelines
acknowledge that potentiality; application note 19(C) to U.S.S.G. § 2B1.1 indicates that
a downward departure may be warranted where the offense level resulting from a loss
calculation overstates the seriousness of an offense. But the sentencing court never
resolved appellants’ significant arguments. At Sampson’s hearing the District Court did
draw a comparison between other financial crimes and this case, but it never resolved
the question raised by the appellants—whether treating intended loss like actual loss
under all the circumstances of this case leads to a sentence consistent with the dictates
of section 3553(a). . . .
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We affirm the appellants’ convictions, but vacate their sentences and remand for
resentencings consistent with this decision.

UNDERHILL, District Judge, concurring:

Although | agree that appellants’ sentences should be vacated and remanded for
procedural error, the real problem is that those sentences are shockingly high. For that
reason, | would reach the question of substantive reasonableness and would reverse on
the merits.

In my view, the loss guideline is fundamentally flawed, and those flaws are magnified
where, as here, the entire loss amount consists of intended loss. Even if it were perfect,
the loss guideline would prove valueless in this case, because the conduct underlying
these convictions is more farcical than dangerous. If substantive review of sentences
actually exists other than in theory, it must be undertaken at least occasionally. This
would have been an appropriate case in which to do so, because it raises so starkly the
problems with the loss guideline. Until this Court weighs in on the merits of the loss
guideline, sentences in high-loss cases will remain wildly divergent as some district
judges apply the loss guideline unquestioningly while others essentially ignore it. The
widespread perception that the loss guideline is broken leaves district judges without
meaningful guidance in high-loss cases; that void can only be filled through the common
law, which requires that we reach the substantive reasonableness of these sentences.

Ordinarily, we review a sentence to determine whether there was a procedural error in a
district court’s sentencing before we consider “the substantive reasonableness of the
sentence imposed under an abuse-of-discretion standard, taking into account the totality
of the circumstances.” United States v. Rigas. That approach is wholly appropriate in the
vast majority of sentencing appeals. Nothing, however, “prevents us from reaching both
the procedural and substantive reasonableness of the sentence in the course of an appeal
where we find both types of error.” United States v. Dorvee . Indeed, addressing both
procedural and substantive reasonableness in the same appeal can serve the interest of
judicial economy. It is also the only means of addressing systemic problems with the
Sentencing Guidelines. In short, “because procedural error and substantive error are
permeable concepts . ... postponing the consideration of substantive reasonableness
[can be] a mistake and a missed opportunity.” United States v. Stewart.

Substantive review of sentences provides “a backstop for those few cases that, [even if]
procedurally correct, would nonetheless damage the administration of justice because
the sentence imposed was shockingly high, shockingly low, or otherwise unsupportable
as a matter of law.” Rigas (citation and footnote omitted). Not surprisingly, we have only
rarely held that a sentence is substantively unreasonable. E.g., Dorvee (vacating “a
within-Guidelines sentence”; “the amount by which a sentence deviates from the
applicable Guidelines range is not the measure of how ‘reasonable’ a sentence is.
Reasonableness is determined instead by the district court’s individualized application
of the statutory sentencing factors” (citing Gall v. United States). In sum, we will set
aside a district court’s substantive determination of the appropriate sentence only “in
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exceptional cases where the trial court’s decision cannot be located within the range of
permissible decisions.” United States v. Cavera. This is such a case.

The twenty-year sentences imposed on appellants are not merely harsh, they are
dramatically more severe than can be justified by the crime the appellants committed.
This was a clumsy, almost comical, conspiracy to defraud a non-existent investor of
three billion dollars. That scheme never came close to fruition. During his first meeting
with Thomas Re, Emerson Corsey described Magnolia International Bank and Trust as
the central bank for scores of Native American governments, including the Yamasee
Indian tribe, which a Wikipedia search would have revealed as a tribal confederation
that was broken up and defeated early in the 18th century. It took only a brief Google
search for Re and his associates to understand that the proposal “smelled”—which is
why the appellants were recorded by Re for months before their arrest. At one point,
Corsey provided Re with a certificate signed by John Juncal that listed CUSIP numbers
for the T-notes; when Re shared the certificate with his colleagues, they responded by
bursting into laughter. Even the terms of the proposed deal itself were laughable: the
lender of three billion dollars would, according to the appellants, receive fourteen billion
dollars in profit over five years. This scheme amounted to a series of absurd lies piled
on top of even more absurd lies. Appellants’ conduct was not dangerous because they
had absolutely no hope of success.

A single factor—Ioss, specifically intended loss—drove the Guidelines calculation, and
a single section 3553(a) factor—deterrence—provided the basis for accepting the
Guidelines recommended sentence. A district court may not presume that a sentence
within the Guidelines range is reasonable. Cavera. Although the District Court used the
intended loss amount correctly for purposes of calculating the Sentencing Guidelines
range, the Court erred by failing to dramatically discount that calculation when weighing
the section 3553(a) factors against the totality of the circumstances of this case. This
conspiracy to defraud involved no actual loss, no probable loss, and no victim. The
scheme was treated as sophisticated, but could be more accurately described as a
comedic plot outline for a “Three Stooges” episode. Because the plan was farcical, the
use of intended loss as a proxy for seriousness of the crime was wholly arbitrary: the
seriousness of this conduct did not turn on the amount of intended loss any more than
would the seriousness of a scheme to sell the Brooklyn Bridge turn on whether the sale
price was set at three thousand dollars, three million dollars, or three billion dollars. By
relying unquestioningly on the amount of the intended loss, the District Court treated
this pathetic crime as a multi-billion dollar fraud—that is, one of the most serious frauds
in the history of the federal courts. See United States v. Parris (collecting sentences for
major securities fraud convictions). . . .

The fraud guideline was initially set forth in Guideline section 2F1.1. The Sentencing
Commission set the original 1987 Guidelines for economic offenses higher than
historical sentences in order to further the deterrence and just punishment goals of
sentencing. In 1989, in response to the savings and loan crisis, Congress passed
legislation increasing the maximum penalties for financial fraud offenses and directing
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the Sentencing Commission to include specific offense characteristic enhancements in
the fraud guideline. See Robert S. Bennett, et al., Taking it to the Banks: The Use of the
Criminal Process to Regulate Financial Institutions, 109 Banking L.J. (1992). In 2001,
the Sentencing Commission amended the Guidelines to combine the fraud, theft and
embezzlement, and property destruction guidelines into a single guideline, section
2B1.1. That change was accompanied by the publication of a new loss table that had the
effect of increasing offense level calculations, especially for high-dollar-value crimes.
See U.S. Sentencing Comm’n, Report to the Congress: Increased Penalties Under the
Sarbanes—Oxley Act of 2002 (2003). Most recently, the fraud guideline was amended in
2003 in response to Congressional directives in the Sarbanes—Oxley Act. Those
amendments included further changes to the loss table that added offense level points in
the highest loss cases. U.S.S.G. app. C amend. 647 (Nov. 1, 2003). The three sets of
amendments to the loss table of the fraud guideline alone have effectively multiplied
several times the recommended sentence applicable in 1987 for large-loss frauds, which
itself was set higher than historic sentences. Each of the three increases in the
recommended Guideline ranges for fraud crimes was directed by Congress, without the
benefit of empirical study of actual fraud sentences by the Sentencing Commission.

The history of bracket inflation directed by Congress renders the loss guideline
fundamentally flawed, especially as loss amounts climb. The higher the loss amount, the
more distorted is the guideline’s advice to sentencing judges. As a well-known
sentencing commentator has put it, “For the small class of defendants . . .. convicted of
fraud offenses associated with very large guidelines loss calculations, the guidelines now
are divorced both from the objectives of Section 3553(a) and, frankly, from common
sense. Accordingly, the guidelines calculations in such cases are of diminished value to
sentencing judges.” Frank O. Bowman, III, Sentencing High—Loss Corporate Insider
Frauds After Booker, 20 Fed. Sent’g Rep. (2008).

When the Guidelines range zooms off the sentencing table, sentencing judges are
discouraged from undertaking close examination of the circumstances of the offense and
the background and characteristics of the offender. That certainly happened here. But
the low marginal utility of the guideline in this very high intended loss case should have
prompted greater, not lesser, reliance on the section 3553(a) factors other than the
Guidelines. As one District Court applying the loss guideline put it, “Where the
Sentencing Guidelines provide reasonable guidance, they are of considerable help to any
judge in fashioning a sentence that is fair, just, and reasonable. But where, as here, the
calculations under the guidelines have so run amok that they are patently absurd on their
face, a Court is forced to place greater reliance on the more general considerations set
forth in section 3553(a), as carefully applied to the particular circumstances of the case
and of the human being who will bear the consequences.” United States v. Adelson.

In this case, it is impossible to describe the sentences imposed on appellants as
substantively reasonable. In my view, none of the section 3553(a) factors, singly or in
combination, can justify these shockingly high punishments, which are far greater than
necessary to punish or deter appellants’ conduct. The District Court provided “no reason
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why the maximum sentence of incarceration was required to deter [the appellants] and
offenders with similar history and characteristics.” Dorvee. The bare assertion of the
need to deter, unconnected to the background and characteristics of a defendant or the
nature and circumstances of a crime, provides only superficial support for a sentence of
imprisonment. Here, the factor of deterrence simply cannot “bear the weight assigned it
under the totality of circumstances in the case.” Cavera. None of the appellants had ever
served a significant term of imprisonment and two of the three had spent no time in
prison whatsoever. This raised the question whether a statutory maximum sentence is
necessary to deter future wrongdoing. See United States v. Mishoe (counseling district
courts to consider previous terms of incarcerations and calibrating new sentences to
reflect prior time behind bars). That is especially true here because appellants are older
than most defendants and, accordingly, can be expected to have a lower risk of
recidivism than most. See U.S. Sentencing Commission, Measuring Recidivism: The
Criminal History Computation of the Federal Sentencing Guidelines 16 (2004). Indeed,
one of the appellants will surely die in prison, if required to serve a sentence anywhere
close to twenty years; although an effective life sentence, by definition, provides
complete deterrence, imposing such a sentence for the conduct underlying this
conviction would be senseless.

The absence of any actual loss whatsoever and especially the absence of a victim
significantly undercut any argument that this crime was particularly serious. Outside the
context of Sentencing Guidelines calculations, intended loss is always less serious than
actual loss, so its value as a proxy for seriousness of a crime must be carefully examined.
And not all actual loss is equally serious. A fraud that results in the loss of even a few
thousand dollars by an elderly or sick person who, as a result of the loss, becomes unable
to afford the necessities of life or medical care is much more serious than a fraud that
results in ten or a hundred times that loss by a large corporation able to absorb the
financial consequences without a need to close plants, fire employees, or even declare
the loss as material in public financial reports. Simply put, contrary to the assumption
underlying the loss guideline, not all dollars of loss are fungible.

Moreover, the convictions in this case were for conspiracy, which proscribes an
agreement to commit fraud and punishes that agreement the same whether or not a fraud
was actually committed. “[W]e punish unconsummated efforts to cause harm as
‘attempts’ or ‘conspiracies’ (albeit usually less severely than completed crimes) so long
as the would-be-perpetrator has come close enough to success that we can be confident
his malignant designs were real and not mere fantasy, and thus that his conduct was
morally blameworthy.” Frank O. Bowman, 111, Coping with ‘Loss’: A Re-examination
of Sentencing Federal Economic Crimes Under the Guidelines, 51 Vand. L.Rev. (1998).
The circumstances of these convictions put them very close to the boundary of mere
fantasy (or perhaps the boundary of mental competence) and the sentences should have
reflected that fact. As with most attempt crimes and unconsummated conspiracies, the
actual loss here was zero. The wrongfulness of the appellants’ conduct does not turn in
any meaningful sense on the amount that the conspirators sought to obtain; all other
things equal, an effort to secure $3 billion for construction of an imaginary pipeline is
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not 100 times as serious as an effort to secure $30 million for construction of an
imaginary factory. Accordingly, factors other than intended loss become critical in
distinguishing the seriousness of unconsummated criminal conduct. . . .

Problem 18-4

The following documents are abridged versions of the government and defense
sentencing memoranda filed in connection with the sentencing of convicted Theranos
founder Elizabeth Holmes. After considering these submissions, what sentence would
you have imposed on Holmes and for what reasons?

GOVERNMENT SENTENCING MEMO, UNITED STATES v. ELIZABETH A.
HOLMES, No. CR-18-00258-EJD (N.D. Cal. November 18, 2022)

Over the course of many years, Elizabeth Holmes defrauded dozens of investors
of hundreds of millions of dollars. Time and again, she chose deceit over candor. She
forged her own endorsements. She preyed on hopes of her investors that a young,
dynamic entrepreneur had changed healthcare. She leveraged the credibility of her
illustrious board. And, through her deceit, she attained spectacular fame, adoration, and
billions of dollars of wealth.

When a journalist dared to ask questions about Theranos’ actual achievements,
she tried to dupe him and then attacked him, along with his sources. After her fraud was
revealed, she lied, obfuscated, and concealed. At trial, she blamed her COO (and
longtime boyfriend), her board, her scientists, her business partners, her investors, her
marketing firm, her attorneys, the media—everyone, that is, but herself.

She also put patients at risk. As money was drying up, she went to market with
an unproven and unreliable medical device. When her lead assay developer quit as
Theranos launched, she chillingly told the scientist: “she has a promise to deliver to the
customer, she doesn’t have much of a choice but to go ahead with the launch.” As her
lab director kept encountering issues with Theranos’ device and tests, she chose “PR and
fundraising” over patient care. During her fraud scheme, women received wrong tests
about their pregnancies, Theranos generated wrong results for cancer tests, and one
victim was led to believe she had the virus that causes AIDS. Even after Theranos itself
concluded that there was a possible patient impact for every single test run for patients
on its “Edison” device and voided all Edison tests, Holmes minimized its primary
regulator’s findings of immediate jeopardy and condition-level deficiencies as not
“major.”

Holmes speaks eloquently about her desire to innovate and improve healthcare.
She has demonstrated a strong work ethic, charisma, and ambition. But she is blinded
by that ambition. Her reality distortion field put, and will continue to put, people in
harm’s way. She stands before the Court remorseless. She accepts no responsibility.
Quite the opposite, she insists she is the victim.
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She is not. Holmes was the CEO and the Chairperson of Theranos. She
repeatedly chose lies, hype, and the prospect of billions of dollars over patient safety and
fair dealing with investors. Elizabeth Holmes’ crimes were not failing, they were lying—
lying in the most serious context, where everyone needed her to tell the truth.

The Sentencing Guidelines appropriately recognize that Holmes® crimes were
extraordinarily serious, among the most substantial white collar offenses Silicon Valley
or any other District has seen.

According to the Presentence Investigation Report (“PSR”), they vyield a
recommended custodial sentence beyond the statutory maximum. The factors set forth
in 18 U.S.C. § 3553—notably the nature and circumstances of the offense, the need for
the sentence to reflect the seriousness of the offense and promote respect for the law, and
the need for both specific deterrence and general deterrence—demand a significant
custodial sentence. With these factors in mind, the government respectfully recommends
a sentence of 180 months in custody. The Court should also order Holmes to serve a
three-year term of supervised release, pay full restitution to her investors (including
Walgreens and Safeway), and pay the required special assessment for each count.

FACTS
I THE OFFENSE CONDUCT
A. The Investor Fraud

Through numerous misrepresentations and half-truths, Holmes sold investors on
the fact that Theranos had a customer-ready device—proven through its use and
validation by several large pharmaceutical companies, the Department of Defense, and
Walgreens—that analyzed tiny drops of blood taken from the finger to produce better,
faster, cheaper, more accurate laboratory test results.

Specifically, Holmes secured dozens of investors in Theranos over several years
by falsely claiming that Theranos had manufactured one single, proprietary blood
analyzer device that could run any blood test that was run by conventional labs, all from
a blood sample drawn via a fingerstick rather than the traditional draw from a vein, with
higher accuracy and less variability than traditional methods, due in part to its more
automated process that reduced human error inherent in running blood tests in a
laboratory. To support her bold claims, Holmes repeatedly told potential investors that
Theranos’ technology had been comprehensively validated by multiple major
pharmaceutical companies and was being used in the battlefield by the Department of
Defense to treat wounded soldiers. Holmes also asserted that Theranos was a profitable
company and had a healthy ongoing relationship with retail pharmacy company
Walgreens, through which it provided blood tests to patients beginning in September
2013. Not only did several representatives of investors testify that Holmes made these
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statements to them in meetings, Holmes also began providing written materials and
binders to investors in 2014 and 2015 that contained these false statements.

In truth, scientists who had worked at Theranos testified that Theranos’
proprietary device could never complete more than 12 types of blood tests, often with
less accuracy, less automation, and more variability than traditional “predicate”
machines manufactured by third-party companies, such as Siemens AG. Because of
these shortcomings, pharmaceutical companies did very little work with Theranos and
did not validate its technology, and the Department of Defense never used Theranos’
analyzer to clinically treat soldiers. Theranos had zero revenue in 2012 and 2013 and
desperately needed new sources of cash. Holmes hid the shortcomings of Theranos’
proprietary device by using—without telling potential investors—modified and
unmodified third-party machines to fulfill the remainder of Theranos’ available blood
test menu to patients at Walgreens stores. As a result, Theranos’ relationship with
Walgreens was faltering because the percentage of traditional venous draws was too
high. But none of this information was shared with investors in Theranos.

As but a few examples of misrepresentations made by Holmes to Theranos
investors:

. In April 2010, Holmes emailed executives of Walgreens reports with
favorable conclusions about Theranos’ technology that were emblazoned with logos of
large pharmaceutical companies Pfizer, GlaxoSmithKline, and Schering Plough (how
Merck) and Holmes described the attached reports as “three independent due diligence
reports on Theranos systems” that were “from” those companies. However, at trial,
Holmes admitted that she added the logos of the pharmaceutical companies to reports
written by Theranos and enhanced the conclusions shortly before sending to Walgreens.
And, while a Pfizer representative testified at trial that he told Holmes directly that Pfizer
did not see a use for Theranos’ technology in 2009, Holmes continued to send the
doctored Pfizer report to investors throughout 2014 and 2015.

. In 2010, Holmes told Steve Burd, then-CEO of Safeway, that Theranos
was cash flow neutral and projected revenue for 2011 of $223 million when, in truth,
Theranos’ revenue was steadily declining from approximately $2.8 million in 2009 to
less than $600,000 in 2011. Despite Theranos earning zero revenue in 2012 and 2013,
Holmes and COO Ramesh Balwani provided investors with projections that Theranos
would earn $140 million in revenue for 2014 and nearly $1 billion in 2015.

Indeed, Holmes told one investor in December 2013 that Theranos had
historically earned over $200 million from its work with the Department of Defense and
pharmaceutical companies, when, in reality, Theranos had never earned more than $10
million from both sources combined.

. In August and September 2013, internal Theranos scientists, including
long-time employee Surekha Gangakhedkar and then-laboratory director Dr. Adam
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Rosendorff warned Holmes that Theranos’ proprietary device was not able to reliably
test patient samples. They both testified that Holmes pressured and rushed the scientists
to quickly validate assays for clinical use in advance of the launch with Walgreens. Ms.
Gangakhedkar and other scientists ultimately resigned shortly before the Walgreens
launch because of concerns with reliability of running patient tests on Theranos’
proprietary device, but when Ms. Gangakhedkar informed Holmes of her concerns,
Holmes responded that she had made a promise to deliver to the customer (Walgreens)
that she must fulfill. Despite these internal concerns being voiced repeatedly to Holmes,
Holmes reviewed and approved an article in The Wall Street Journal claiming Theranos’
device could run 1,000 laboratory tests with more accuracy than conventional methods.
Holmes shared the article with investors.

. In 2013 and 2014, Holmes repeatedly told investors that the Department
of Defense wasusing Theranos’ proprietary analyzer on medevac helicopters, in the
battlefield, or to treat soldiers in Afghanistan or Irag. In truth, the Department of Defense
never used Theranos’ device to clinically treat patients, nor did it ever move out of initial
testing phases. One investor victim impact statement captures the depravity of Holmes’
lies in this respect as follows: “I feel strongly that the sentencing should take into account
Defendants’ intentional decision to prey upon investors’ reverence for our servicemen
and servicewomen in the Armed Forces. Our country’s freedom is protected everyday
by the courageous and selfless service of these men and women, and the Defendants took
advantage of investors’ patriotic feelings for selfish gain through deceit. Indeed,
Elizabeth Holmes lied to me about saving soldiers’ lives through military contracts and
Theranos’ use of ‘proprietary technology’ on military helicopters. Simply put, Holmes’s
actions were loathsome and un-American.”

. In August 2014, Balwani forwarded to Holmes an email from Walgreens
executives expressing a desire to reduce venous draws to below 10% (whereas they had
been hovering around 40% for most of the year) before expanding further. Nevertheless,
Holmes presented financial projections to at least one investor in October 2014 that
projected Theranos would increase from being in a few dozen Walgreens stores to being
in 900 locations by 2015.

Holmes exploited investors’ altruistic motives to dupe investors of all
experience levels to invest in Theranos. Holmes fooled investors who were new to the
healthcare investment sphere as well as investors with deep sophistication and
experience in the healthcare and bio-tech sector, such as PFM, a regulated investment
entity, led by managing partner and chief investment officer Brian Grossman, who had
over twenty years of experience analyzing or investing in companies like Theranos. Mr.
Grossman testified that he sent lengthy due diligence questions to Holmes and Balwani
to ensure there was no ambiguity about the limitations of Theranos’ proprietary
technology, and yet he was shocked to learn more than eighteen months after his
investment that Theranos used third-party commercial machines and not exclusively
Theranos’ proprietary device as Holmes had previously led him to believe. Former
Secretary of State George Shultz invested in Theranos on behalf of his family members
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and, as his son and daughter-in-law described in their victim impact statement,
“IHolmes] succeeded by using my father (and others) and played him for the fool.”

Holmes often seized upon investors’ desire to make the world a better place in
order to lure them into believing her lies. For example, Lisa Peterson, a representative
of investor RDV Corporation, was moved by Holmes’ pitch because she could envision
the benefits Holmes promised Theranos could deliver on her husband’s health condition.
Holmes and Balwani knew this and even sent text messages to each other such as “[t]hey
also care about our mission to do good because they are a religious org” to which Holmes
responds “Good[.]”

Holmes’ fraud was spectacularly successful. At the peak, she was “one of the
richest and most celebrated woman leaders in our [country’s] history.” Victim Impact
Statement of Alex and Janel Shultz. By the end of 2014, Holmes’ shares in Theranos
were valued at more than $4 billion. She took home hundreds of thousands of dollars in
annual salary. She traveled in a Theranos-paid private jet. She and Balwani ruled
Theranos from a $15 million mansion in Atherton. She donned the cover of Fortune,
Forbes, Inc., Glamour, and T: The New Your Times Style Magazine. She dined at the
White House; she gave the commencement address at Pepperdine University; she joined
the Board of Fellows of Harvard Medical School; and at the peak of the fraud was named
by Time as one of the 100 Most Influential People in the World.

Between 2010, when she induced Walgreens and Safeway to invest based on
false pharmaceutical company endorsements and fantastical revenue projections, and
March 2015, Holmes raised hundreds of millions of dollars. As the PSR notes,
$730,840,309 came from “Series C-1” and “Series C-2” investors who invested
subsequent to Theranos’ public relations push in September 2013 during the
conspiracy. . . .

B. The Impact on Patients

Throughout the relevant time period, Holmes touted Theranos as a company that
would revolutionize blood testing, making health information more reliable and more
accessible. Beginning in late 2013, Theranos actually offered clinical blood testing
services to the public, first in the Bay Area, then in Arizona. To jumpstart the process
of making its tests available to the public, and to reach as many patients as it could,
Theranos partnered with retail pharmacy chain Walgreens—a company with a
nationwide footprint that could make Theranos’ product accessible to most of the
country’s population.

In so doing, Holmes and Balwani benefitted from goodwill and credibility
associated with the Walgreens name. There can be no doubt that, as with investors,
patients were more comfortable trusting Theranos because they assumed that an
established business like Walgreens would not promote a service that was not similarly
legitimate and reputable. Thus, Walgreens was not only Theranos’ launchpad but also
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its de facto ambassador. Throughout the partnership with Walgreens, Defendants
pushed for wider and faster expansion, with Walgreens holding back and expressing
concerns over Theranos’ inability conduct much of its testing using its vaunted
fingerstick method, among other things. Despite Walgreens’ hesitations about
expanding the Theranos partnership more rapidly, thousands of patients ended up
receiving blood test services from Theranos between 2013 and 2015.

The evidence at trial revealed something Holmes and Balwani worked hard to
hide from those patients: Theranos’ proprietary testing was not reliable. Theranos’
homegrown “TSPU” device—used for several important tests including HCG (to assess
the presence and stage of a pregnancy), PSA (to check for potentially lethal prostate
cancer), and TSH (a measure of thyroid health)—was plagued by issues. It broke down
frequently and, when it did return results, it suffered from serious accuracy problems.
Erika Cheung, a Theranos employee who operated the TSPU to generate patient test
results, had the following to say about her faith in the technology: | was really stressed
and uncomfortable with what was going on because | had at that point amassed a lot of
evidence to suggest that the technology, the Edison device specifically, were not
adequate to test on patients, and I did not feel comfortable running patient samples. Ms.
Cheung went on to explain that she was concerned about patients, who “think that they’re
getting accurate results, and they’re making very important medical decisions about what
their treatments are, what their diagnoses are, what medications they take....” Dr.
Rosendorff agreed that the Edison device was flawed, explaining that he resigned from
his job as Theranos lab director partly because he was being asked to vouch for tests that
he did not have confidence in, and he felt that the testing platform “was not allowing
[him] to function effectively as a lab director.” Similar problems arose when Theranos
used modified third-party devices to test finger-stick samples. See 10/6/21 Tr. (Dr.
Rosendorff testifying that the Theranos modifications to third-party devices made them
less accurate).

Erika Cheung and Dr. Rosendorff were not alone in their concerns about the
reliability of Theranos technology. Surekha Gangakhedkar was a senior scientist who
resigned from Theranos upon learning of the company’s plan to use its Edison 3.0 and
3.5 devices to conduct clinical testing for patients. She explained that she knew of
“reliability issues” with those devices that were not fully resolved, affecting their ability
to return consistent results.

Given the dim view that Theranos’ own scientists took of its technology, it is no
surprise that a number of Theranos patients received results that were suspicious or
demonstrably incorrect. For example, Dr. Mark Burnes testified at trial about a patient
named Mehrl Ellsworth, who sought PSA (prostate specific antigen) testing from
Theranos in advance of an international trip. Theranos reported Dr. Ellsworth’s PSA
levels to be extremely elevated compared to his previous results—a change that could
have indicated of prostate cancer if accurate. Dr. Ellsworth’s next test from Theranos,
however, showed normal PSA levels. The third test from Theranos was once again
dramatically elevated, but subsequent testing returned normal results. It turned out that
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the two unexpectedly elevated PSA results from Theranos had something in common:
they were both run on a Theranos proprietary system, whereas the normal results had
been generated by traditional, FDA-approved methods. Dr. Burnes was able to conclude
that the elevated PSA levels indicated by the Theranos-specific tests were not valid.
Theranos’ repeated failure to return an accurate PSA test result after multiple attempts
using its proprietary equipment speaks volumes about the reliability of Theranos
technology.

Theranos patients also experienced problems with the company’s PT/INR test,
which relates to blood clotting. Patient “AT” suffered from atrial fibrillation (AFib) and
her doctor instructed her to obtain a PT/INR test from Theranos. Although her PT/INR
level was normally between two and three, Theranos returned an unusually low level of
0.08. “AT’s” doctor did not believe the Theranos results could be accurate, and sent her
to a traditional lab for confirmatory testing, which yielded a result of 2.8—in her typical
range for that assay. “AT” told government investigators that, had she adjusted her
medication in response to the erroneously low Theranos PT/INR value, she would have
been at risk for internal bleeding, a common complication of AFib. Theranos’ own
employees were not immune from questionable results. “EG” was a Theranos
phlebotomist who had been on blood-thinning medication for years due to a history of
blood clots. When she went to Theranos for a PT/INR test, her results came back
markedly different from her usual levels, and her doctor adjusted her medication in
response. Due to skepticism over the validity of the Theranos results, “EG” had
confirmatory testing performed at a traditional lab and received results matching her
usual values, showing that the adjustment to her medication had been unnecessary.

Several Theranos patients received erroneous HCG tests providing inaccurate
information about the status of their pregnancies. Brittany Gould and her treating nurse
practitioner, Dr. Audra Zachman, testified at trial about multiple dubious HCG results
provided by Theranos in October 2014. Ms. Gould, who had suffered multiple
miscarriages in the past, obtained a series of HCG values from Theranos and traditional
lab Quest Diagnostics over the course of a week. The Theranos results—which included
a dramatic drop in HCG value—strongly indicated that Ms. Gould was having another
miscarriage, but confirmatory testing by Quest indicated a viable pregnancy, and Ms.
Gould went on to deliver a healthy baby. Dr. Zachman testified that she doubted the
accuracy of both Theranos test results received by Ms. Gould, and stated that she had
never had accuracy issues with HCG tests from other labs the way she did with the results
for Ms. Gould. Unfortunately, Ms Gould’s experience with Theranos’ HCG test was not
unique. In May 2014, a physician had called Theranos about HCG results that turned
out to be unexpectedly low and would have suggested a miscarriage if accurate,
prompting the company to collect another sample and rerun the test. Five months later,
a provider contacted Theranos to complain about Theranos HCG tests that had suggested
that a pregnant patient was miscarrying. In response to that Theranos test value, the
patient’s doctor had her discontinue pregnancy medications and get ready for her next
cycle. When the patient was tested again for HCG, however, her value was over 2000
and a subsequent scan detected a fetal heartbeat. When Holmes learned about this
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erroneous test result, she asked Balwani, “How did that happen?”—a strange question
from someone who had been aware of problems with Theranos” HCG test for months.

It is impossible to know exactly how many times frightening scenarios like these
played out in the lives of patients who trusted their blood testing to Theranos. The
government’s investigation of Theranos did not reveal a centralized, comprehensive log
of customer complaints. Instead, that information was apparently stored in multiple
places and compiled as needed. Equally alarming is the high likelihood that numerous
patients relied on inaccurate blood test results from Theranos without ever realizing that
they were unreliable. It is likely that some portion of Theranos patients experienced
harm to their health as a result of invalid Theranos test results without ever realizing the
cause.

The evidence available paints a bleak picture of Theranos’ ability to return valid
results using its TSPU analyzer. Internal quality control checks at Theranos provided a
valuable objective measure of how accurate the analyzer was. Analyzing standardized
samples, with known concentrations of the substance being tested, the Theranos
machines would either pass or fail daily checks of individual assays. In March of 2014,
records indicate that nearly 26% of quality control checks on the TSPU resulted in
failures, i.e., inaccurate results. Some of the individual assays performed even worse.
Theranos’ PSA test failed quality control nearly 30% of the time, and the company’s test
for triiodothyronine failed more than 50% of the time. Because there is no guaranteed
way to identify inaccurate patient test results, Theranos’ poor QC numbers are the best
available method to estimate how frequently Theranos was sending incorrect values to
patients.

When Centers for Medicare and Medicaid Services (CMS) inspected Theranos
in the late summer and fall of 2015, the agency found systemic issues with quality control
for the Theranos miniature analyzer or TSPU. In particular, CMS put Theranos on notice
of “multiple and recurrent time periods (across all analytes tested) of abrupt shifts in
[quality control] means, high rates of 1-2s QC rule failures, and QC CVs far exceeding
limits for a stable testing process.” In other words, Theranos’ own quality control data
revealed severe reliability problems with its testing systems, just as employees had
warned Defendants years earlier. Faced with CMS’s findings, Theranos itself admitted
that there had been “a global and long-term failure of the quality control program for this
instrument,” and further concluded that “there is a possible patient impact for every test
reported from the laboratory’s TPS 3.5 instruments.” Based on the scale of the problems
highlighted by CMS, Theranos voided every patient test result ever run on its Edison
device in the clinical lab. Of course, this step did nothing to mitigate the harm patients
would already have suffered due to their reliance on inaccurate medical test information.

C. The Cover Up

In April 2015, Holmes learned that a Wall Street Journal reporter was working
on a negative story about Theranos. She and Balwani scrambled to have the Phoenix
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store prepared to perform only fingerstick tests rather than vein draws—hoping to avoid
the possible impression Theranos was doing ordinary blood testing. (SB: “We need
tomorrow to test and then the team can push production tomorrow night [redacted] So
Wednesday it will trigger fs for gc18 [general chemistry] [s]o if he comes it may be 3
fs.”). Ultimately, Balwani told Holmes “[t]he team is not confident about pushing out
fingerstick tonite we don’t want to rush this. We went thru hell.” Unable to dupe the
reporter, they then hired David Boies to try to get him to drop the story. When that failed,
Holmes personally appealed to the owner of The Wall Street Journal, who also was a
significant investor in Theranos, to quash the story.

Holmes also attacked those she believed to be the reporter’s sources. See Victim
Impact Statement of Alex & Janel Shultz at 1 (“[S]he sure did her best to intimidate and
silence the truth tellers.”). In June 2015, she had a man sit all day outside of Erika
Cheung’s new workplace to serve a letter from Boies Schiller Flexner LLP threatening
her with legal action. (SB: “I am ok sending letter to Erika as in [General Counsel]
heather [King’s] email”). After the reporter published a negative story, Holmes tried to
dismiss Cheung as a low-level disgruntled employee. She also had Boies Schiller
lawyers surprise Tyler Shultz at his grandfather George Shultz’s house to have him sign
an affidavit identifying himself as a source for the reporter. Leach Decl.; (EAH: “If Tyler
thinking abt George fyi at right time”); (SB: “You not calling George back also sends a
message that we are about to suit”). The incident enraged George Shultz, which he
described as “one of the worst little things he had seen anybody try to do.” Leach Decl.;
(“George wants to know what Tyler has done. Would you ask David if | should say or
tell him we’ll let him know la[t]er and txt me back™). During this time period, Holmes
and Balwani also discussed “nail[ing] this mother fucker” “in CLIA” who they believed
to be spreading negative information, and at various times contemplated action against
“Tyler [Shultz],”, “Erika [Cheug],” “Adam [Rosendorff],” and “Rochelle [Gibbons],”
the wife of a Theranos scientist who committed suicide in 2013.

When the negative Wall Street Journal story broke, Holmes lied and dissembled.
On October 15, 2015, when confronted on Jim Cramer’s Mad Money with the Journal’s
claim that Edison could only do 15 out of 240 tests, Holmes falsely stated “every test
that we offer in our laboratory can run on our proprietary devices.” At the time, Theranos
was not using Edison (or any future iteration of its device) for any tests, and had never
used Edison for more than 12. On October 21, 2015, she falsely stated at a public
conference that Theranos “never used commercially available lab equipment for finger-
stick based tests.” The comment so concerned Balwani that he texted: “Worried about
your ‘all fingersticks on our technology’ comment.”

Months later, Holmes “continued to withhold information from [RDV] and other
investors, which . . . made it impossible to make informed decisions about the status and
value of our investment.” She insisted the issues CMS identified were not major and
downplayed their significance.
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Holmes’ coverup had lasting and devastating effects. According to one victim
impact statement, Holmes “intentionally lied to [George Shultz] about Tyler to discredit
him to prevent [George Shultz] from learning the truth,” creating a “permanent rift”
within the family. See Victim Impact Statement of Alex & Janel Shultz (describing how
Holmes “[took] a wrecking ball to [Shultz’s] family” and stating “[t]he most heart
breaking of all is to hear your son describe that he contemplated suicide because he felt
abandoned, isolated, threatened and hopeless, for doing the right thing.”). . ..

THE SENTENCING GUIDELINES CALCULATION
The PSR calculates the total offense level as follows:

a. Base Offense Level, U.S.S.G. § 2B1.1(a)(1) 7
b. Specific offense characteristics, U.S.S.G. § 2B1.1(b)

Loss more than $550,000,000, U.S.S.G. § 2B1.1(1)(P)  +30
Offense involving 10 or more victims, U.S.S.G. § 2B1(b)(2)(A) +2

Offense involving the conscious or reckless risk of death or serious

bodily injury, U.S.S.G. § 2B1.1(b)(16) +2
c. Adjustment for Role in the Offense, U.S.S.G. § 3B1.1(c) +4
d. Total Offense Level 43

Holmes falls within Criminal History Category I. Thus, for Offense Level 43,
the Guidelines recommend a sentence beyond the statutory maximum of 80 years. The
PSR recommends that the Court vary from Guidelines and impose a sentence of 108
months. .

For the reasons set forth above, the 30-point enhancement for a loss of more than
$550 million is warranted. In no event is the loss less than $150 million.

1. OFFENSE INVOLVING 10 OR MORE VICTIMS

The PSR applies a two-point enhancement for the number of victims. This
enhancement also is warranted. . . .

The PSR correctly finds that this enhancement applies. More than 10 individuals
and entities invested in Theranos in the C-1 and C-2 rounds subsequent to September
2013, when Theranos issued a press release announcing its launch and induced The Wall
Street Journal to falsely tout Theranos’ capabilities. Seven of those investors testified
in the trials to the misrepresentations and half-truths they were told. An additional nine
provided statements to the government or the SEC or submitted a victim impact
statement. See generally Leach Decl. Representatives of Walgreens and Safeway also
testified in the trial to how they were deceived into investing in Theranos. Under any
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measure, more than 10 individuals or entities sustained a loss as a result of Holmes’
conspiracy and wire fraud offenses.

Il OFFENSE INVOLVING CONSCIOUS OR RECKLESS RISK OF DEATH OR
SERIOUS BODILY INJURY

A. Defendant’s Conduct Created a Risk of Serious Harm to
Theranos Patients

The Guidelines provide for a two-level increase in offense level if the conduct
involved “the conscious or reckless risk of death or serious bodily injury.” U.S.S.G. 8§
2B1.1(b)(16)(A). The evidence in this case establishes that this enhancement is
warranted. Holmes could have founded any kind of business when she dropped out of
Stanford. She chose to create a startup operating in the medical field, where the stakes
are inevitably high. As described above, Holmes caused Theranos to market and perform
blood tests that were not sufficiently accurate or reliable for clinical use. Despite
knowing of the serious flaws in Theranos’ testing, Holmes continued to promote and
offer those tests to patients with the knowledge that those patients and their physicians
would rely on the Theranos tests to make medical decisions. Her conduct created a
significant risk of death or serious injury as a result of misdiagnosis; an inaccurate test
result could cause a patient to undergo an unnecessary treatment that could harm them,
or to forego a necessary treatment that could save them. As Dr. Rosendorff testified at
trial, “Accuracy is critical. Physicians and other health care providers depend on the
accuracy of a test to make medical decisions, sometimes life and death medical
decisions.” The obvious danger associated with inaccurate and unreliable medical tests
is sufficient to warrant application of U.S.S.G. § 2B1.1(b)(16)(A), regardless of whether
the government can show how much harm resulted. Courts recognize that this two-level
enhancement “focuses on the defendant’s disregard of risk, rather than on the result.”
United States v. Henderson. In other words, the government “need not show actual
injury to any particular victim.” Additionally, under Ninth Circuit law, a defendant
cannot escape this enhancement by claiming ignorance of the risk created by his conduct.
United States v. Johansson (interpreting similar provision in U.S.S.G. § 2F1.1, now
consolidated with Section 2B1.1). “[A] defendant does not have to subjectively know
that his conduct created the risk.” Nor does the enhancement require that the defendant
take some violent or direct action toward victims. Thus, in Henderson, it was enough
that the government presented evidence that false entries ina computerized patient record
system “could have delayed and influenced patient care.” Henderson. In United States
v. Moran, the enhancement was applied where defendants ran a healthcare facility and
admitted elderly patients with dementia although the facility and staff were not equipped
to meet those patients’ needs. United States v. Moran. In Popov, the Ninth Circuit
affirmed application of the standard where a doctor signed patient charts and Medicare
reimbursement forms indicating he had supervised medical examinations when he had
not. United States v. Popov. The risk to Theranos patients created by Holmes’ conduct
is at least as serious and certain as the dangers posed by the criminal conduct in the above
cases.
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Moreover, the evidence shows that Holmes was fully conscious of the risks
caused by Theranos® unreliable tests—starting years before the company launched its
testing service and continuing through the point when they finally discontinued it. As
early as 2010, Holmes laughed off a dire warning she received from an outside consultant
evaluating Theranos technology. Kevin Hunter was hired by Walgreens in May or June
2010 as a laboratory consultant to advise Walgreens on its incipient partnership with
Theranos. Hunter participated in regular meetings with Holmes and Balwani, during
which they told him that the Theranos Edison analyzer could perform approximately 193
tests. Hunter’s team wanted to perform comparison testing of Theranos against a lab at
Stanford, but Holmes and Balwani would not agree. Nor would Holmes allow Hunter
to take a tour of the Theranos lab. As Hunter asked more pointed questions, Holmes and
Balwani began to take him out of the loop in conversations with Walgreens. Eventually,
Hunter’s frustration with the lack of substantiation for Theranos’ claims moved him to
confront Holmes during a video teleconference. He admonished her that her company
was going to offer lab tests that people would use to make medical decisions, and warned
her of the risk that she could be responsible for killing someone if the lab put out bad
tests, and that she might go to jail as a result Holmes reportedly responded with
something to the effect of, “They don’t put pretty people like me in jail.” Hunter
eventually separated from the Theranos-Walgreens project.

Holmes’s lax attitude toward patient safety continued into 2013 and beyond.
Leading up to the launch of Theranos’ testing services, Theranos’ lab director spoke to
Holmes personally in order to “raise alarm bells” about assays that he “didn’t feel were
ready for launch.” During that time period, Holmes and Balwani had set a schedule for
assay validation that Dr. Rosendorff viewed as “rushed.” In his communication to
Holmes, Dr. Rosendorff suggested that Theranos might need to delay the launch and
work on its calibrators or chemistry—essentially returning to the fundamentals to
identify and solve “a basic problem” with the company’s equipment. Dr. Rosendorff
testified that Holmes did not seem surprised to hear of problems with Theranos’ tests,
but that the conversation seemed to make her very nervous. Ultimately, she refused to
delay the launch as he recommended, suggesting instead that certain tests could be
performed on traditional equipment. While Theranos’ clinical lab was in operation,
Holmes received reports of serious problems with the company’s tests. In April 2014,
Balwani received an email from a senior scientist at Theranos reporting that the
company’s proprietary potassium results were running high as a result of sample
hemolysis, forcing the lab to review images of all samples to determine whether to
rerun—a practice Balwani told Holmes was “not scalable.” Earlier in that email chain,
Balwani had questioned the accuracy of the test “given this is an ISE,” indicating
awareness of preexisting accuracy problems with Theranos’ ion-selective-electrode
blood tests. Also in April, employee Tyler Shultz sent Holmes a detailed email to alert
her to several ways in which Theranos was overstating the accuracy of its tests and
potentially masking problems. The points raised by Mr. Shultz gained no traction with
Holmes. In late May 2014, Dr. Rosendorff halted all testing of HCG (a pregnancy
hormone) on Theranos analyzer in light of inaccurate results, and Balwani immediately
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passed along that news to Holmes. Dr. Rosendorff testified that the company resumed
HCG testing on the Edison despite the fact that issues with that test persisted.

In August of that year, Dr. Rosendorff emailed Balwani to inform him that
Theranos’ bicarbonate test had lost all diagnostic value “and probably also reliability”
due to the fact that the company voided all abnormal results in response to accuracy
problems with this test. Balwani forwarded that notice to Holmes. Around that same
time, another email exchange memorialized Balwani asking another Theranos scientist
about the company’s PT/INR test reporting inaccurately low numbers. When the
scientist provided a theoretical explanation and proposed an internal study to address the
problem, Balwani emailed Holmes complaining, “Always another study after the fact.”.
In September 2014, Defendant’s brother Christian Holmes sent her an individual email
seeking a “candid conversation” because it was “pretty obvious” the company was
having issues with the accuracy of its calcium, potassium, and sodium tests. In that
message, Christian went so far as to suggest Theranos stop offering those tests until the
problem was identified and solved. By late November 2014, Defendants’ collective faith
in their lab still had not improved, with Balwani texting Holmes that the Normandy lab
(where Theranos conducted its proprietary testing) was a “f-ing disaster zone.” Despite
ample notice of serious issues plaguing Theranos’ technology, Holmes and Balwani
stubbornly continued to send out clinical test results from their “disaster zone” of a
laboratory, forcing Theranos’ patients to unknowingly incur a risk of death or injury.
Ultimately, they had to void every single Edison test following extremely negative CMS
findings and their own assessment of possible patient impact. . . .

V. ROLE IN THE OFFENSE

Holmes should also receive an additional enhancement due to her role as a
manager and leader of the extensive criminal activity that occurred in connection with
the company she founded. Under the Guidelines, a four-level increase is warranted if a
defendant was an “organizer or leader” of criminal activity that either (1) involved five
or more participants or (2) was otherwise extensive. U.S.S.G. § 3B1.1(a). The
commentary for that section of the Guidelines defines “participant” as “a person who is
criminally responsible for the commission of the offense,” although that person “need
not have been convicted.” In this case, the Court need not determine whether the offense
involved five or more participants. Section 3B1.1(a) applies because, regardless of the
number of culpable participants, the criminal activity here was “otherwise extensive.”
The Guidelines commentary advises that, in determining whether criminal activity was
extensive under this provision, a court should consider “all persons involved during the
course of the entire offense.” Even if afraud involves fewer than five participants, it still
can qualify as extensive under section 3B1.1(a) if it “used the unknowing services of
many outsiders.” That language perfectly describes the way Holmes and Balwani used
the many employees of Theranos—along with Walgreens personnel, marketing experts,
journalists, and others—to carry out their scheme to defraud investors. . . .
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[The] government respectfully recommends a sentence of 180 months in
custody.

The factors the Court should consider in determining the appropriate sentence
include (i) the nature and circumstances of the offense and the history and characteristics
of the defendant, (ii) the need for the sentence imposed to reflect the seriousness of the
offense, to provide just punishment for the offense, to afford adequate deterrence to
criminal conduct, to protect the public from further crimes of the defendant, and to
provide the defendant with needed correctional treatment, (iii) the Sentencing Guidelines
and related Sentencing Commission policy statements, (iv) the need to avoid
unwarranted sentence disparities among similarly-situated defendants, and (v) the need
to provide restitution to the victim of the crime. 18 U.S.C. § 3553(a).

As described above, Holmes® Total Offense Level (43) and Criminal History
Category (I) yield a sentence within Zone D. Zone D sentences shall be satisfied with a
custodial sentence. § 5C1.1(f). The applicable sentencing custodial range is capped at
960 months’ imprisonment. This range assumes a sentence of 240 months’
imprisonment (the statutory maximum) would be imposed for each of the four counts of
conviction, run consecutively. Considering the extensiveness of Holmes’ fraud, the
sentencing factors support a sentence of 180 months’ imprisonment, as it would reflect
the seriousness of the offenses, promote respect for the law, provide for just punishment
for the offenses, and deter Holmes and others. . . .

The nature and circumstances of Holmes’ crimes are aggravating factors for
several reasons. First, Holmes’ crimes were not isolated events. They were not the result
of poor choices on a single day. They were not limited to her interactions with one
investor or a single patient. Instead, Holmes developed a complex scheme, and executed
it over the course of many years. Holmes presented a fake story about Theranos’
technology day after day in meeting after meeting. Holmes maintained this fagade of
accomplishments, after making the calculated decision that honesty would destroy her
company. She ignored innumerable opportunities to choose a lawful path.

Second, each investment in Theranos came with opportunity cost. Money
invested with Holmes’ company was money not invested in legitimate, promising
technology. Holmes’ scheme not only diverted valuable funding to her fraudulent
purposes, but it also has the effect of discouraging investments generally in new
technologies, as investors reasonably remain skeptical that the next investment pitch is
too good to be true. In short, Holmes’ criminal activities were serious, extended, and
extremely damaging. The nature and circumstances of Holmes’ criminal activity are
significant aggravating factors in determining an appropriate sentence.

In addition to the nature of the offenses, Holmes’ history and characteristics
militate in favor of a significant custodial sentence. Some defendants have difficult
childhoods filled with obstacles that must be overcome. Holmes did not. Some
defendants have few formal educational opportunities, and instead are left to receive their
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educations informally, where they can find them. Holmes had many educational
opportunities. Some defendants have no support networks, and instead must fend for
themselves. Holmes had and continues to have a substantial one. While some defendants
certainly deserve consideration from a sentencing court for the obstacles they have
overcome and the regrettable criminal motivations they adopt, Holmes does not.
Holmes, with strong family support, exceptional educational opportunities, and financial
stability, chose to commit fraud, repeatedly. Holmes’ history and characteristics are
aggravating factors that should lead this Court to impose a significant custodial sentence.
Similarly, the presence of these aggravating factors should discourage the Court from
varying substantially from the applicable Guidelines range.

This Court should send a clear message to the community that white collar crime
is serious and deserving of significant punishment. Through this sentencing proceeding,
the public will observe the law, through this Court, treat fraudsters fairly for significant
crimes. Statements from victims in this prosecution provide additional support for the
argument that a significant custodial sentence is needed to promote respect for the law.
In his statement, investor Craig Hall wrote, “I urge you, first and foremost, to consider
the broader and more significant impact this sentencing will have on our society moving
forward. Given the high-profile nature of this case, the sentencing will undoubtedly send
amessage to the community at large. That messaging should, in my opinion, clearly and
unequivocally communicate that there is no justification for or tolerance of fraud in the
business world. Deterring similar debacles is critical to avoid society’s future loss of
hundreds of millions of dollars, amounts which could otherwise be used to aid in the
entrepreneurial efforts of hard-working, honest Americans, bolstering the economy and
fostering the American Dream.” Craig Hall Letter, dated Sept. 6, 2022. In Brent
Bingham’s victim impact statement, he wrote, “I feel sentencing should reflect astandard
that medical related technology shouldn’t be Beta tested by patients without consent.
Medical technology companies should receive a very clear message that placing finance
and 1% to market considerations above engineering and science is not acceptable.” In
Elizabeth R. Daoust’s victim impact statement, she wrote, “Penalties for white collar
crime seem too often to be slap[]s on the wrist. People/companies perpetuating financial
fraud often get light, if any, sentences in a minimum security prison and keep most of
the stolen money. This system of ‘justice’ has alienated a large swath of our citizens,
weakened values, and turned more people against our government. It is a serious
problem that both the courts and legislatures need to remedy.” These, and many other,
victim impact statements demonstrate the need for this sentence to reflect the seriousness
of the offenses and promote respect for the law. . . .

For these reasons, the government recommends the Court sentence the defendant
to 180 months in custody and order her to pay $803,840,309 in restitution and a $400
special assessment.
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ELIZABETH HOLMES SENTENCING MEMO, UNITED STATES w.
ELIZABETH A. HOLMES, No. CR-18-00258-EJD (N.D. Cal. November 18, 2022)

. PRELIMINARY STATEMENT

Elizabeth Holmes stands before the Court having been convicted of conspiracy
to commit wire fraud and three individual counts of wire fraud with respect to certain
sophisticated investors in her company, Theranos. In sentencing her, the Court’s task is
a heavy one. Ms. Holmes was 19 when she founded her company, her first business
experience; in 2010, the beginning of the charged period, she was 25 and turned 26; and
when her company shut down in 2018 she was just 34 years old. She founded and built
Theranos for indisputably good reasons. She worked tirelessly along with hundreds of
brilliant and committed employees to improve access to affordable health information.
The company achieved incredibly valuable inventions for which the United States
government is still issuing patents as recently as July of this year. She suffered
substantial trauma throughout the time period of the offense. When criticisms arose, she
committed fully to identifying, acknowledging, and fixing errors. She never cashed out,
and she went down with the ship when the company failed. And regardless of the
sentence the Court imposes, for the rest of her life, she and her family will be punished.
As her partner knows all too well, “[t]here is no avoiding the scorn that accompanies
Elizabeth Holmes.”

Among the countless people in our society who do not know Elizabeth Holmes
yet think they know about her case from the unusually intense media coverage of it, Ms.
Holmes has become a caricature to be mocked and vilified. The Court has the
opportunity (and obligation) here to look beyond that caricature, as it has throughout this
case, and examine Ms. Holmes the human being. More than 130 individuals who actually
know Ms. Holmes have written to the Court to help in that process. Among them are
friends, family, Theranos investors, Theranos Board members, and former employees
who served in a variety of roles at Theranos, all of whom submit these letters despite the
risk that they will be criticized for their support. These are people who know Ms. Holmes
and her character, remorse, and capacity to do good.

The real Elizabeth Holmes is “a compassionate friend who is there for the people
around her—to support, comfort, cheer on, problem solve, and connect.”

The real Elizabeth Holmes is the friend who writes “letters that I still keep and
read again anytime | need to be reminded of my purpose and inner strength.”

The real Elizabeth Holmes is a devoted mother who “turns . . . ordinary moments
into magical experiences of unbounded love and wonder” for her son.

The real Elizabeth Holmes is “[e]xtremely genuine, giving, and selfless,”
“unlike anyone else I’ve met in Silicon Valley.”
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The real Elizabeth Holmes was an “approachable, attentive, and supportive”
“employee focused CEO[].”

The real Elizabeth Holmes faced the challenges at Theranos from 2016 to 2018
with “steadfast ethical principles, complete dedication to what was best for Theranos,
and admirable courage.”

The real Elizabeth Holmes is “driven by a single and simple purpose; she wants
to make the world a better place than it would have been without her.”

The real Elizabeth Holmes “has within her a sincere desire to help others, to be
of meaningful service, and possesses the capacity to redeem herself.”

* * *

Section 3553(a) requires the Court to fashion a sentence “sufficient, but not
greater than necessary,” to serve the purposes of sentencing. If a period of confinement
is necessary, the defense suggests that a term of eighteen months or less, with a
subsequent supervised release period that requires community service, will amply meet
that charge. But the defense believes that home confinement with a requirement that Ms.
Holmes continue her current service work is sufficient. We acknowledge that this may
seem a tall order given the public perception of this case—especially when Ms. Holmes
is viewed as the caricature, not the person; when the company is viewed as a house of
cards, not as the ambitious, inventive, and indisputably valuable enterprise it was; and
when the media vitriol for Ms. Holmes is taken into account. But the Court’s difficult
task is to look beyond those surface-level views when it fashions its sentence. In doing
S0, we ask that the Court consider, as it must, the real person, the real company and the
complex circumstances surrounding the offense conduct, and the important principle that
“no defendant should be made a martyr to public passion.” United States v. Gupta . As
discussed in more detail in the pages that follow, this is a unique case and this defendant
is a singular human with much to give.

1. MS. HOLMES’ PERSONAL HISTORY AND CHARACTERISTICS

As the more than 130 letters submitted on her behalf attest, Ms. Holmes is a
warm, thoughtful friend; a loving and dedicated mother and partner; a good listener; a
mentor to young women and entrepreneurs; a boss who cared about the company’s
employees; a chief executive dedicated to her company’s mission; an intelligent and
inventive problem solver; and a humble, hardworking, and compassionate woman who
deeply wants to give what she can to the world. Her positive impact on her friends,
family, and former employees and advisors is evident in this outpouring of support.
Despite her current circumstances, she is an “ardently resilient optimist”—a person
whose “devotion to constructive impact remains natural, profound, and inspirational”
even as she faces the prospect of a profound loss of liberty.
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A. Ms. Holmes’ Personal History
1. Childhood

Ms. Holmes began developing her good qualities through a childhood for which
she has always been grateful. Born in Washington, D.C. in 1984, Ms. Holmes was raised
primarily in Washington, D.C. and Houston, Texas with her brother Christian, two years
her junior. Her parents were both public servants. Her mother, Noel, worked on Capitol
Hill for Members of Congress and Committees in the House of Representatives. Her
father, Chris, spent years working at the Environmental Protection Agency, the United
States Agency for International Development (USAID), and the State Department,
focused on issues related to disaster relief. Chris was Ms. Holmes’ personal hero. He
would return from his work abroad with stories about responding to disease, genocide,
war, and natural disasters and imparted the view that the most important thing he could
do with his life was to help others. From her father, Ms. Holmes learned the lessons of
stoicism and sacrifice in service of the greater good, and she took them to heart early in
her childhood as a foundational trait.

Ms. Holmes was a studious and hard-working child. She had, as her mother
describes, a “gritty determination.” She was naturally curious with “a deep hunger for
knowledge,” which she explored as a young child through talking about nature and the
world with her parents. As a teenager, she poured that curiosity into schoolwork and
extracurriculars, such as spending part of her Saturdays taking Chinese lessons from the
time she was a pre-teen. Ms. Holmes” brother Christian describes her focus and work
ethic as a teenager:

She was driven and goal-oriented and thrived in whatever she set her
mind to, whether it was academics, personal challenges she set for
herself, developing a new skill, etc. She had an extraordinary work ethic
and has always exceled as a student. She never cut corners. . . . It was
critical to her to apply herself fully to whatever she took on. She
especially valued the relationships with people she felt she could learn
from and be challenged by. Teachers and mentors were just as important
as friends, and she actively sought out direction from people with
experience who she could learn from. . ..

2. College

Ms. Holmes began attending college at Stanford University in the fall of 2002.
Consistent with her longtime interest in science, Ms. Holmes focused on chemical
engineering with an eye toward combining several engineering disciplines. She brought
to those difficult classes her deep work ethic and sound moral compass. As her college
friend Lauren Stat describes, Ms. Holmes insisted that there was no need to rely on study
groups who had inherited the answers to problem sets, “those relics of dubious morality.
And so with her leadership, we proceeded to learn the right way, the hard way.” Ms.
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Holmes started auditing graduate-level courses and working in the laboratory of
Professor Channing Robertson, where she was part of a team developing microfluidic
Sensors.

Ms. Holmes also enjoyed the social aspects of college life, including the friends
she made there. Her mother describes that in her regular calls “she was full of joy and
enthusiasm about her life.” Her brother Christian recalls how she came out of her
academic shell towards the end of high school and that in the first year at Stanford “she
seemed happy and well-adjusted to college life.” Her friends describe her as a caring
person who believed in the genuine goodness of people and loved to talk about ideas.
She was “full of vibrancy, curiosity, kindness, and warmth,” “extremely intellectual yet
unpretentious and always looking to better herself and those around her.” As friend
Prerna Gupta describes:

We spent countless hours traversing the Stanford hills and discussing
the meaning of life. She was raised as a Christian, and I as a Hindu, but
we found common ground in our explorations of Buddhism. We shared
a belief that we were meant to do good in the world. That the purpose
of life was love. That we could achieve anything we set our mind and
hearts to, as long as we didn’t give up. And that, most of all, we must
dedicate our lives to having a positive impact on the world.

Ex. A; see id. (“While fraternity boys puked on carpets and tried to coerce us into endless
games of beer pong, Elizabeth whispered in the corner about things like philosophy,
psychology, consciousness, and the meaning of life.”). This period was one of the
happiest of Ms. Holmes’ life.

The summer following her freshman year at Stanford, Ms. Holmes interned at
the Genome Institute in Singapore. Putting together concepts from various types of
research she had conducted, she came up with the idea that would form the basis for her
first patent application. When she returned home from the summer abroad, she holed up
in her room with her research and filed the provisional patent application with a mind to
build something from the invention that would make early detection of disease easier.

Stanford’s autumn quarter began in September 2003. Ms. Holmes had moved
into her sorority house at Kappa Alpha Theta, surrounded by friends. Less than two
weeks into the quarter, Ms. Holmes attended a fraternity party with some of her sorority
sisters. While intoxicated and initially unconscious, she was raped by a friend who was
a member of one of the Stanford-affiliated fraternities.

Following the rape, Ms. Holmes experienced acute self-blame, isolation, and
depression, and struggled with suicidal thoughts. Her demeanor “instantly changed.” She
moved out of the sorority house to a smaller dorm across campus, where she lived alone.
As a coping mechanism, Ms. Holmes devoted all of her energy and focus into starting a
company based around her invention. Her brother observes that after the assault, she
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“became more withdrawn, less social, and mono-focused on the next venture.” “After
her rape, she was both broken and resolute, using her anger and hurt as an impetus to
make the changes she so strongly believed in.” Rather than seeking to heal, she came to
view the assault as a crucible that would help drive her work as she turned to the higher
purpose of helping solve difficult health care challenges through the company she was
forming.

After the winter quarter of 2004, Ms. Holmes chose to take a leave of absence
from Stanford to focus on building the nascent company she was forming around her
invention. That company, originally called RealTime Cures, became Theranos.

3. CEO of Theranos

When Ms. Holmes started the company that became Theranos, she was a
teenager who had four quarters of college and some laboratory research experience under
her belt but no business or management experience. She learned how to navigate that
complex world without the benefit of completing college, studying for a Masters in
Business Administration, or obtaining years of industry experience, like most CEOs. She
relied instead on her personal determination, advisors, employees, and lessons learned
from her own mistakes and successes. She served as CEO from the company’s founding
until her June 2018 indictment. At the time she was indicted, two and a half years after
significant public controversy about Theranos had arisen, Ms. Holmes was just 34 years
old, still a relative newcomer to the business world.

Though she lacked business and management experience, Ms. Holmes brought
to Theranos the qualities she had developed in her childhood—a deeply held interest in
improving lives and doing good; an unmatched work ethic; a creative mind and
willingness to learn; and kindness, compassion, and gratitude. Ms. Holmes recognized
(at least some of) her limits and sought out advice from those who could provide the
expertise that she lacked. Sunny Balwani was one of them, and became her most
important advisor. But there were others as well. A consultant who worked with Ms.
Holmes in 2004 observes that Ms. Holmes “was very good to acknowledge where she
did have expertise but also to respect when she didn’t and to defer to those who did.” As
time went on, Ms. Holmes hired experienced scientists and other personnel with
appropriate experience. Over the company’s life, it had hundreds of employees: dozens
of scientists and engineers with Ph.Ds, M.D.s, and Masters degrees; employees who had
previously worked at medical device, pharmaceutical, and software companies;
manufacturing personnel who worked on machining, injection molding, and assembly;
experienced marketing personnel; and in-house lawyers who had worked at major law
firms. Theranos also hired outside law firms, including Wilson Sonsini, Boies Schiller,
and Hyman Phelps for corporate, intellectual property, and regulatory work; outside
accounting firms; a leading laboratory consultant to help start and advise on Theranos’
clinical laboratory; and outside marketing firms. Ms. Holmes accepted recommendations
for Board members whom she believed would provide an appropriate mix of business,
public policy, legal, and medical expertise, and who also had experience making
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sweeping changes to institutional structures that could help Theranos in its journey to
fulfill its grand but challenging aspirations. Ms. Holmes was a visionary without a
college degree who was learning how to be a CEO, but she surrounded herself with
employees, directors, advisors, mentors, and consultants whom she believed had the
right experience to make Theranos successful.

People who worked with her describe Ms. Holmes as an enthusiastic, inspiring,
compassionate, and humble CEO. Ms. Holmes” “drive and ambition was infectious.”
During some of Theranos’ most difficult periods, “[w]hile there were without question
more difficult days than not, Elizabeth came to the office every single day with a highly
engaging and positive energy that created the foundation of an environment that allowed
us to focus on ‘doing our very best work.””” Dr. Fabrizio Bonanni, a former Amgen
executive who served on Theranos’ Board of Directors from 2016 to 2018, was “struck”
by Ms. Holmes’ ability to listen: “She is really interested in hearing feedback,
particularly when the feedback is critical of her, her actions, or her company. She listens
intently and internalizes the message for further processing. She may ask clarifying
guestions but never interjects biases or defensiveness.” Craig Josephson, who was a
member of Theranos’ executive team in the last year of the company, echoes these
sentiments, describing Ms. Holmes as focused on making decisions with integrity, doing
the right thing for the patient, and being responsive to suggested changes.

Former Theranos employees observe that Ms. Holmes genuinely cared about the
people who worked for her company. Former Theranos Vice President of Hardware
Manufacturing Tim Cooper notes: “Her display of genuine care for employees drove a
tremendous sense of value and worth within many of us.” “She also reached out, to her
best ability, to thank the employees for their dedication to the company.” Whether it was
addressing an employee’s health or personal loss or considering difficult staffing
decisions at key points in the company’s history, Ms. Holmes demonstrated “care and
compassion” about individual employees. One former employee describes how, when
Ms. Holmes heart about Holmes heard about [redacted] she “came to the Newark facility
where | worked, sought me out, embraced me and said she would completely support
me in every way possible.”

When staffing reductions were necessary, “Elizabeth struggled with the
implications of these decisions on the individual and was never comfortable with the
negative consequences for those affected, regardless of the business rationalization or
justification.” This care did not go unnoticed. A former security supervisor for Theranos’
Arizona operations recalls: “Elizabeth was there for every employee, especially when
Theranos closed. Elizabeth made it a point to be there and show significant support
during a sudden and arduous job search. Theranos provided every employee with a
separation package, resume support services, and job placement before it closed its
doors.” Former Theranos Laboratory Director Donald Tschirhart summed it up:
“Everyone at Theranos liked her; she was strong, she fought for us and she treated us
well until the last moments.”
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Ms. Holmes did not build Theranos for nefarious reasons—indeed, the opposite
is true. The company’s mission was to provide access to actionable health information
to improve human health on an equitable basis. Ms. Holmes was fundamentally
committed to this lofty purpose, and not to her own monetary gain. As former Board
Member Bill Foege, former Director of the Centers for Disease Control and Prevention
(CDC), puts it in his letter to the Court: “Ms. Holmes was not interested in money.”
Former Vice President of Hardware Manufacturing Tim Cooper notes that through his
many interactions with Ms. Holmes, “it is my view and strong belief that she has never
been motivated by anything other than realizing this vision. She never brought financial
considerations into our discussions and always placed a heavy emphasis and focus on
ensuring that a positive experience and outcome for the individual (patient) was at the
forefront of our work.”

Ms. Holmes did not personally profit from the investments of others into
Theranos. Those investments were used to pay for research and development of
groundbreaking inventions and the company’s operations—not to enrich Ms. Holmes or
anyone else. Although Ms. Holmes was touted as a billionaire in the media, her
purported “fortune” was entirely on paper based on the Theranos stock she owned. She
never cashed in that ownership; in fact, she never sold a share of stock, despite the
opportunity to do so at several points over the years. See Ex. A (“In the 2015 timeframe,
Ms. Holmes was offered the opportunity to sell hundreds of millions of dollars in her
stock holdings in Theranos. She turned down that opportunity because she felt that she
should not profit until all of her investors had returned their investment profitably.”).
She asked to be paid in Theranos shares rather than cash for her work as CEO, a request
that the Theranos Board denied. See also Ex. A (describing how Ms. Holmes was “far
from being the most compensated employee” at Theranos and the Board’s efforts to
increase her compensation were met by “her strong resistance”). Near the end of the
company’s life, “she volunteered even to give up her ownership of the company in hopes
of saving it. . . . and voluntarily gave investors a “good portion of her own shares.” Nor
did Ms. Holmes use corporate resources inappropriately for her own benefit. Dr. Foege,
who was a member of the Board of Directors from 2014 through 2018, recalls: “The
Board had an audit performed which found no evidence of fraud nor diversion of
money.”

“She always put the interests of the company ahead of her own,” notes Daniel
Warmenhoven, a technology industry executive who served on Theranos’ Board from
2016 to 2018. Dr. Fabrizio Bonanni, also a Board member from 2016 to 2018, observes:
“In my almost fifty years in business, | have not seen or heard of a more selfless CEO.”

4. Relationship with Mr. Balwani

It is impossible to understand Ms. Holmes’ experience at Theranos, and
particularly with respect to the offense conduct, without closely examining her
relationship with Sunny Balwani. In the wake of her rape, around the time she was
considering leaving Stanford, Ms. Holmes reconnected with Mr. Balwani. Ms. Holmes
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first met Mr. Balwani just after she graduated from high school on the Stanford-
sponsored trip to China. She was eighteen, and he was thirty-eight. She understood that
he was a successful businessman who had built and sold his own company and had
worked with Microsoft, and she viewed him as a potential advisor and mentor during
that summer. As Ms. Holmes was thinking about leaving Stanford, she responded to
outreach from Mr. Balwani. Mr. Balwani encouraged and supported her decision and
offered his business advice. Ms. Holmes confided her trauma and depression to him. He
told her she was safe now that she was with him. They began a romantic relationship.

The relationship between Ms. Holmes and Mr. Balwani was characterized by
severe emotional, psychological, and sexual abuse perpetrated by Mr. Balwani.

Mr. Balwani expressed his desire to help Ms. Holmes develop as a person and a
leader. As time went on, that expressed love and desire manifested as progressively
controlling behavior. . . .

Mr. Balwani demanded that Ms. Holmes follow a series of prescriptions,
including keeping a strict schedule with little sleep, limiting her food intake, refraining
from alcohol, and maintaining a particular manner and personality style. Mr. Balwani
prescribed tenets for Ms. Holmes to follow, which he wrote for her, and Ms. Holmes
was required to write out her schedule regularly and confirm her commitment to his
teachings,

Mr. Balwani also insisted, in the form of verbal and written berating, that Ms.
Holmes was incompetent, fundamentally flawed as a person and a leader, and needed to
change who she was—in his words, “kill” the current Elizabeth and become a new one—
to become a worthy leader. The “advice” he provided was large and small—from live
criticisms of her manner of speaking, (“You are speaking with everyone in your giddy
voice”), (“U r rambling now. Let’s stay focused”), to lengthy diatribes that went to her
core as a leader. Ms. Holmes’ assistant from 2014 through 2018 confirms: “[Mr.
Balwani] would constantly go into her office, shut the door, and then kick out whoever
was in her office. He would then scream at her. [ could overhear the screaming.” Because
Mr. Balwani insisted that she write down and repeat back to him what he was saying,
Ms. Holmes captured some of these tirades in iPhone notes, such as one modified April
5, 2015. (“Toughen up. Become masculine be in battle [sic]. Masculine game. Business
masculine game.”); (“I’m so sick and tired of his mediocrity you create. It’s astonishing.
You’ll never hold anybody responsible for any actions. You’ll never do that. . . .
Monkey’s [sic] can’t fly spaceships.”). Text messages also show Ms. Holmes seeking
Mr. Balwani’s approval as she repeated back his lessons. (Ms. Holmes: “My new life as
of this night and forever more: —total confidence in myself best business person of the
year—focus—details excellent—don’t give what anyone thinks—engage employees in
meetings by stories and making it about them (ie prepare well)” . . . Mr. Balwani:
“Awesome. U r listening and paying attention.”).
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Ms. Holmes believed Mr. Balwani’s criticisms of her and sought to do better.
She likewise believed he was fundamentally important to the company: in her mind, as
in his screeds, setbacks were due to her failures, but success was due to him—after all,
according to him: “I have molded you.” Although the precise contours evolved over
time, this pattern played out on a regular basis throughout the relationship, including
when Mr. Balwani was at the company. Dynamics such as these are common in abusive
relationships and especially effective at creating a culture of control. . . .

Over the first several years of their relationship, Ms. Holmes became
increasingly isolated from friends and family. Friends describe losing contact with Ms.
Holmes. Ex. A (“She also fell into an all-consuming relationship with Sunny, who
seemed to pull her farther away from me. She became reserved and withdrawn, and
strangely secretive. | was worried about the effect Sunny was having on her, and I urged
her to take caution, but to no avail.”); id. (“Sunny was significantly older than we were,
to an alarming degree, but Elizabeth was very taken in by him. He struck me at the time
like a father figure, someone she trusted, who could guide and mentor her, who could
validate her, as she shouldered this incredible undertaking she felt was necessary for the
world. I lost contact with Elizabeth after that.”).

Ms. Holmes’ parents recall their own discomfort and concern with their
daughter’s relationship with Mr. Balwani. They were aware that Mr. Balwani insisted
on listening when they spoke with their daughter on the phone, and they witnessed Mr.
Balwani criticize and yell at Ms. Holmes until she cried, along with other behavior that
made them uncomfortable. Noel Holmes recalls a trip she took with Ms. Holmes:

In January 2007, we were finally able to go away to Big Sur for two
days over the weekend with just our family. Although it was difficult to
connect by phone there[,] Sunny kept calling and berating Elizabeth. He
had her in tears and she insisted we needed to leave. When we started
driving back and the connection was better, | could hear him yelling at
her for not working. She became very nervous and kept asking if we
could somehow drive faster to get home.

Ex. A. Ms. Holmes’ brother Christian similarly recalls how his relationship with Ms.
Holmes changed after she began her relationship with Mr. Balwani:

In the years that followed, my relationship with my sister was reduced
to a series of formalities around her work. She spent all her time with
Sunny and rarely included our family. She stopped coming to family
gatherings and became more remote. | lived within driving distance
from Elizabeth for about 5 years during this time period and worked
with her for a number of years, and can’t remember sharing a meal with
just the two of us more than a handful of times, let alone many
meaningful conversations.

554



CORPORATE CRIME: AN INTRODUCTION

Ex. A ; (“Elizabeth was not allowed to have lunch or dinner with anyone but Mr. Balwani
because Mr. Balwani would not allow otherwise.”); Isolating behavior is a hallmark
abuse tactic.

Mr. Balwani’s abuse involved severe sexual elements that caused Ms. Holmes
particular distress, including thoughts of suicide. These events occurred in the home they
shared. Contemporaneous records corroborate the aftermath: after a February 2015
incident, Ms. Holmes both expressed her personal despair in an iPhone note, and also
apologized to Mr. Balwani for her inability to be strong for him. (Ms. Holmes: “I’m
sorry | wasn’t stronger for you this morning. That is my responsibility and my role. |
will never let that happen again.” . . . Ms. Holmes: “My job is to love you when you’re
stressed.” Mr. Balwani: “I know.”). . . .

The severe abuse Ms. Holmes suffered at the hands of Mr. Balwani affected her
deeply, including in her role as CEO of Theranos. As she testified, the abuse occurred
throughout the relationship, including during the period when they both worked at
Theranos and in the course of and with regard to that work. At Theranos, Mr. Balwani
took primary responsibility for “operational” aspects of the company. That included
preparing the company’s financial statements (including revenues and revenue
projections), managing the retail partnership with Walgreens, overseeing operations of
the clinical laboratory, as well as manufacturing operations and general personnel
matters. Mr. Balwani was also responsible for following up with potential investors after
an initial meeting, as he was the best positioned to answer questions about Theranos’
financial model and projections, as well as the operational issues that are often the topics
of due diligence requests. Mr. Balwani not only ran Theranos’ operations but was also
Ms. Holmes’ most important advisor, and he had outsized influence given the
circumstances of their relationship. That is reflected in the government’s most recent
assessment of the relationship:

Besides his position that we talked about, you can also infer that his
close relationship with Ms. Holmes would have given him a lot of
influence over her, more than just his title alone would provide.
Remember also that Mr. Balwani was older and more experienced than
Ms. Holmes. So it would be no surprise that his advise [sic], his input
would carry a lot of weight with her. And that’s what showed up in the
text messages.

Until late 2015 or early 2016, Ms. Holmes trusted Mr. Balwani completely. As Ms.
Holmes explained, between 2010 and 2016, Mr. Balwani “had taught me everything that
I thought I knew about business, and | thought he was the best business person that |
knew. And | think that | didn’t question him in the way that I otherwise would have.”
Ms. Holmes is still processing what effect the relationship had on her. As she testified,
Mr. Balwani “impacted everything about who I was, and I don’t fully understand that.”
The fact that the abusive dynamic affected their workplace relationship and the fact that
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Ms. Holmes deferred to Mr. Balwani, especially in areas where he was formally
responsible, is consistent with research on intimate partner abuse. . . .

Ms. Holmes was finally able to leave her relationship with Mr. Balwani once he
left the company. When he was on a trip abroad, Ms. Holmes enlisted her brother to help
her move out of their shared residence. Once Mr. Balwani understood what was
happening, he began to text and call Ms. Holmes—he insisted she wait until he came
home, told her she was making a mistake, and moved up his international travel to fly
back to California from Asia as soon as possible. Since leaving the relationship, Ms.
Holmes has been able to begin processing its effects and healing from it. Part of that has
been supporting friends and family who have had similar experiences as they work
through their own trauma. . . .

V. 18 U.S.C. § 3553(a) SUPPORTS SUBSTANTIAL LENIENCY FOR MS.
HOLMES.

The Court’s task in sentencing is to identify and “impose a sentence sufficient,
but not greater than necessary, to comply with the purposes” of sentencing. 18 U.S.C. §
3553(a). Although the Sentencing Guidelines are the starting point for the calculation of
an appropriate sentence, a district court “may not presume that the Guidelines range is
reasonable.” Gall v. United States. Instead, the Court “must make an individualized
assessment based on the facts” of each case, recognizing that a within-Guidelines
sentence may be greater than necessary to serve the purposes of sentencing. Kimbrough
v. United States; see United States v. Gupta (“Imposing a sentence on a fellow human
being is a formidable responsibility. It requires a court to consider, with great care and
sensitivity, a large complex of facts and factors.”). If the Guidelines calculation in a
given case results in an “inordinate emphasis” on “putatively measurable quantities,”
like financial loss, a court should focus more on the statutory factors set forth in 18
U.S.C. 8 3553(a) to determine an appropriate sentence. United States v. Adelson. Indeed,
the Court “may vary [from Guidelines ranges] based solely on policy considerations,
including disagreements with the Guidelines.” Kimbrough.

The Court must make an assessment of what sentence is reasonable based on all
the factors, including: (1) the nature and circumstances of the offense and history and
characteristics of the defendant; (2) the purposes of sentencing, including the need for
deterrence and to protect the public; (3) the kinds of sentences available; (4) the
Sentencing Guidelines; (5) any relevant policy statements issued by the Sentencing
Commission; (6) the need to avoid unwarranted sentence disparities; and (7) the need to
provide restitution to any victims of the offense. 18 U.S.C. § 3553(a). “[T]he amount by
which a sentence deviates from the applicable Guidelines range is not a measure of how
‘reasonable’ a sentence is. Reasonableness is determined instead by the district court’s
individualized application of the statutory sentencing factors.” United States v. Dorvee
(citing Gall). These factors support a sentence with no to minimal incarceration.
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A. The Nature and Circumstances of the Offense Strongly Support
Leniency.

Ms. Holmes has been convicted of defrauding certain sophisticated investors
who knew they were investing in a company with a big, world-changing dream and
substantial potential that had not yet been, and might never be, realized. Far from a house
of cards, Theranos was well on its way to achieving its mission: it was a technology
company that developed substantial, innovative technology over its fourteen-year life
through the research and development efforts funded by investments and performed by
Theranos’ many qualified, brilliant scientists and engineers. Ms. Holmes, whose first
real job was CEO of this company she founded at 19, was all-in on the company’s
mission to increase access to health information: she worked constantly, never sold any
stock, and remained firmly committed to the company’s mission until the company’s
end. For the reasons discussed below, the circumstances of the offense strongly support
a lenient sentence.

1. The Offense Conduct Occurred Within a Unique World of
Investments in Start-Up Companies.

Theranos was never a public company. It had limited operational history and
had never paid dividends to its shareholders. Both Theranos and the offense conduct are
best understood through the lens of a Silicon Valley start-up company. That is the
environment in which Theranos was founded, in which it was built, and in which
investors decided whether and how much to invest. Theranos had massive potential, but
its success was uncertain—even highly unlikely, in light of the overall odds for start-
ups. The company and Ms. Holmes faced the typical challenges that confront such
companies and their inexperienced CEOs. No one is arguing these factors excuse fraud,
but they do situate the offense conduct in context, as § 3553(a) requires.

It is common sense that investing in any uncertain venture brings with it
substantial risk. Investors know that is especially true with investments in startups, the
majority of which fail. Tim Draper is a venture capitalist with 35 years of experience
whose company backed some of Silicon Valley’s greatest technology success stories and
was an early investor in Theranos. Mr. Draper makes the simple observation that some
companies succeed and some fail. David Sokol, an experienced venture capital investor
who has built and led several companies, including for Berkshire Hathaway, echoes that
sentiment: “Through my career, I have invested in venture capital transactions which
have been failures and successes.” He goes on to explain that because a venture
investment usually relies on estimates of the business’s value if it succeeds, “[v]enture
capital is inherently very risky investing and often only 1 out of 10 such investments
prove successful. The reason is obvious in that most venture capital ideas are attempting
to do something never before tried or achieved.” Yinne Yu, an investor in early-stage
companies, similarly observes: “A few of my first-time founders made it; most did not.
Even with the best of intentions, all can go wrong.” Alex Moore, also a venture capitalist,
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agrees: “90% of my ‘bets’ (they are bets, nothing is certain) fail and go to 0. This is
expected.” . ..

Ms. Holmes’ conduct should also be considered in the context of this world, and
filtered through her role as a young, first-time founder without independent business
experience. Venture investors, advisors, and founders describe the unique challenges
faced by a founder and CEO and the unique perspective required to bring a new venture
to success. “Inventing the future is hard. Founders are called upon to strike the incredibly
difficult balance between painting a picture of the world as it could be, and as it actually
is.” “The CEO and founder must carry the torch of the vision through every obstacle and
terrain and protect its flame from naysayers, doubters, and challengers day in and day
out to create an environment for innovation to take hold.”

Set against that backdrop is the role that optimism and lack of experience play
in business challenges faced by start-up founders, who may not anticipate the setbacks.
“Most first-time founders are visionary but naive about how to build a business and how
long it takes to build a business”— especially the latter. “For example, recently one of
my companies gave me a set of financial projections to review before fundraising. | cut
the numbers by over 50% because | see operational hiccups that the first time CEO
doesn’t yet have the foresight to see.” See Paul A. Gompers et al., How Do Venture
Capitalists Make Decisions?, 135 J. of Fin. Econ. (2020) (“VCs report that fewer than
30% of the companies meet projections.”). Dr. Susan Evans, a member of Theranos’
Scientific and Medical Advisory Board (SMAB) beginning in 2016, has spent her career
in product development and technology assessment in the diagnostics industry. She
writes: “I have met many young entrepreneurs who have a dream and many if not most,
oversell what they have, and when it will be ready for market. This optimism is what
often drives innovation, and the development of new products that go beyond what is
the norm.” See id. (“Venture-backed startup companies often announce and deliver
products to the market before they are ready.”).

These challenges are only compounded for female founders, as letters by female
founders explain in sharing those writers’ experiences. For example:

Liz and | attended some of the same entrepreneurship events in Silicon
Valley while she was at Theranos. These events often featured panels
and fireside chats, where prominent people in business would make the
case that a key reason less than 2% of venture capital goes to women is
because female founders don’t present bold enough visions. The advice
at these conferences was to picture what massive success would look
like in 5 or 10 years, and sell that vision, because that’s what male
founders were doing, and that’s what venture capitalists expect to see.
When | think back on my younger days as a CEO, | was frequently told
that my financial projections were too conservative.

Ex. A. Likewise:
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Speaking as a woman who has raised $60M in venture capital, | can
confirm it is not easy. It is not easy for anyone, but | feel it’s worth
noting that approximately 3% of venture capital goes to women CEOs.
The only scientific evidence | have encountered between men and
women when it comes to raising capital is that men are more frequently
asked about opportunities and women are more frequently asked about
risks.

Ex. A. “The nuanced elements of Elizabeth being a female CEO cannot be overstated.”

2. Theranos Developed Innovative Technology and Provided Real
Services to Real Customers in Furtherance of Its Mission to Improve Access to
Healthcare.

Also crucial to understanding the nature and circumstances of the offense is the
fact that Theranos “was a real company.” This was not an empty vehicle for Ms. Holmes’
gain. Money that was invested went into the research and development and operations
of the company with real results.

a. Theranos developed real, valuable technology.

Theranos spent most of its efforts developing products and improving the
products it had developed. Financial records show that the majority of the company’s
funds were spent on research and development and operations.). Theranos also built and
improved its sophisticated manufacturing capabilities in California to have the
infrastructure to build its inventions as products. The technology Theranos invented can
be broadly categorized into three categories:

. Assays: Assays include the chemicals and processes for testing blood
samples for particular substances. Theranos developed hundreds of small sample assays
over its many years of research and development, and also developed the ability to
manufacture the chemicals in-house.

. Hardware: This set of technology included the various versions of
Theranos Sample Processing Units (“TSPU”), as well as the small sample collection
device (called the nanotainer) and various other hardware and components that Theranos
developed to perform analysis of blood, urine, swabs, and other samples (and to
complete other tasks). Between 2010 and 2015, the time period at issue here, Theranos
was working to build, perfect, and continuously improve its 4-series TSPU (the minilab),
which had the capability to run a host of different types of assays at once. Theranos
submitted an application for approval of this device and one blood test to the FDA in
2014, and the FDA approved that application in 2015. Theranos planned to put the 4-
series TSPU into operation when a sufficient number of assays were approved. Other
hardware inventions, including other versions of the TSPU, were also developed.
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. Software: Theranos’ software developments included medical
recordkeeping software, laboratory applications, diagnostic tracking, patient- and
doctor-specific applications, and infectious disease modeling.

The company obtained hundreds of patents in the United States and across the
world covering many of its inventions. The company chose to protect other innovative
breakthroughs as trade secrets. To receive such protection under California law,
Theranos was required to make “efforts that are reasonable under the circumstances” to
ensure the continued secrecy of its technology. Cal. Civ. Code § 3426.1(d)(2). Theranos
employed common methods, including nondisclosure agreements, security measures,
limiting knowledge to “need to know,” and legal enforcement of breaches of
nondisclosure agreements. See 1 Melvin F. Jager, Trade Secrets Law 8§ 5:21, 5:26, 13:3
(2022); 1 Roger M. Milgrim & Eric E. Benson, Milgrim on Trade Secrets 8 1.04 (2020).

b. Theranos was on its way to achieving its mission to
make health information more accessible through its commercial
activities.

The company also executed real contracts and provided real services to real
customers. In its early years, it worked with 10 pharmaceutical companies. Many of the
pharmaceutical companies praised what Theranos had developed. Theranos also ran
studies in conjunction with leading academic medical institutions, including the Mayo
Clinic. It ultimately formed retail partnerships with Walgreens and Safeway in 2010 and,
beginning in fall 2013, offered tests to customers in retail stores.

Theranos worked toward its goal of making health information more accessible
through a number of different avenues. Making the process of drawing blood more
comfortable and humane, including by drawing smaller samples, was one. Advocating
to allow patients to order their own tests directly, without a doctor’s visit, was another.
Working to bring the lab testing equipment to retail locations was a third. While
Theranos’ brand symbol became the small sample collection device known as the
nanotainer, Theranos learned that what was most important to patient-consumers was
cost. In that arena, Theranos was revolutionary: Theranos offered tests at substantially
lower prices than the industry leaders; it offered the same price to insured and uninsured
patients; and it posted the prices on its website—a practice that was unusual at the time.
Theranos’ offering was so groundbreaking with regard to cost that customers flew from
other states to get their blood tested at Theranos, and still paid less (including airfare)
than what they would have paid to the industry incumbents. Ex. U (“[Bot Anecdote]
Mother and daughter came from California for a day to visit there [sic] Dr. and he sent
them here for labs because at Quest Diagnostics the labs were $2,400 (she showed me
the print out of the cost!) and they paid $177.00 and $192.00. With there [sic] plane
tickets, taxi, and labs they spent a total of 300.00 they said. That isn’t even half of what
there [sic] labs would have been. They were so thankful and love everything about
Theranos[.]”).The vast majority of Theranos’ tests were processed using FDA -approved
machines and processes. All tests were processed in government-certified Theranos
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laboratories. Customers raved about the experience in feedback provided to Ms. Holmes.
See, e.g., Ex. U (“The main reason [ went was because of the cost. [ am often sent a high
bill for my bloodwork with insurance. When | got there, the service was fast, the ladies
were super and professional and | must say, it was the best experience | have ever had.
Plus, no bruising whatsoever! | will continue going there for my bloodwork from now
on and thank you!”).

C. Theranos employed hundreds of employees.

These technological and commercial accomplishments were the work of
hundreds of individual members of the community employed by Theranos over its life.
Investments in Theranos also paid the salaries of the many brilliant, talented, and
committed members of the Theranos employee family working to achieve its mission.
As former employees describe, Ms. Holmes was personally invested in the well-being
of these individuals and their families, and took their personal circumstances and
professional accomplishments seriously.

d. Theranos” technology and operations involved
scientific and regulatory complexity.

Theranos operated in a space that involved serious scientific and regulatory
complexities- challenges that were known or knowable to investors through public
research, beyond the information they got from Theranos (if any). Ms. Holmes did not
work to address these complexities alone. Company scientists-all more highly educated
and experienced than she was-reported on the state of the technology, including
successes, efforts to resolve challenges, and response to criticisms or questions from
those now considered whistleblowers. The company worked through regulatory
guestions and solutions with sophisticated partners and experienced outside lawyers.
And policies and procedures were also in place. None of this is to say that Theranos
operated without error; it is simply context to understand (i) that Ms. Holmes did not sit
at the top of a company that simply implemented her commands and (ii) that Ms. Holmes
understood there were teams and processes in place to address issues. This ambitious
venture was full of the complications that come with launching any business, with the
added complexities of scientific advancement and government regulatory schemes.

One regulatory challenge was how Theranos and its retail partners would
operate the testing as a practical matter. Early in the retail partnerships, the parties had
envisioned putting Theranos devices in retail locations. Those partners and Theranos
soon recognized the potential regulatory barriers to that approach-namely, a risk the
devices might need to be FDA-approved or each retail location would need to be certified
as a high-complexity CLIA laboratory—and shifted the rollout strategy. Theranos and
Walgreens agreed that Phase I of the company’s retail operations would involve shipping
samples back to certified central CLIA laboratories and Phase Il, putting Theranos
devices in retail locations, would occur once the Theranos devices had been FDA-
approved. As a result of this shift, during Phase I, because the samples were being
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shipped to the Theranos laboratory for processing, the device used for testing a sample
was less important to the commercial project than the experience customers had in stores.
Theranos shared the details of this strategic plan with the FDA shortly after it publicly
announced its partnership with Walgreens.

Laboratory testing is also highly regulated. By 2015, Theranos had two
laboratories certified by authorities in California and Arizona (working under the
authority of federal agency CMS (Centers for Medicaid & Medicare Studies)). Those
laboratories, which were staffed with qualified employees, processed blood samples
collected at retail locations (such as the Walgreens locations). The vast majority of the
eight million-plus test results produced by Theranos were generated on FDA-approved
methods; tests performed on lab-developed methods had been validated under
appropriate standards, with validation reports signed by a qualified laboratory director.
Ms. Holmes, who does not have a college degree, was not qualified to and did not
process patient samples. Nor did she determine what methods were appropriate for
patient use.

In addition to being highly regulated, blood testing is scientifically complex.
Laboratory testing has inherent imprecision and imperfections. Even FDA-approved
tests can produce inaccuracies for a particular patient at a particular time. Government
regulations indicate that test results can be considered “accurate” even if they differ from
a target by large percentages. Every test has some expected inaccuracy rate, as its
associated FDA labeling information makes clear. Even among well-accepted testing
methodologies, different measurement procedures can lead to different results that are
difficult to compare. See Myers, Gary L. & W. Greg Miller, The International
Consortium for Harmonization of Clinical Laboratory Results (ICHCLR)—a pathway
for harmonization, The Journal of the International Federation of Clinical Chemistry and
Laboratory Medicine (2016) (“A basic problem in laboratory medicine is that different
laboratory measurement procedures that intend to measure the same measurand may
give different results for the same specimen.”). And for some tests the risks of inaccuracy
are common enough that physicians’ groups recommend against giving the test in many
circumstances because the risks of an inaccurate test outweigh the benefits. EX. Q
Additionally, even companies that make FDA-approved assays sometimes produce
faulty chemicals or errant calculations that lead to erroneous results. Whether and why
any particular laboratory test result is incorrect is a deeply technical scientific issue.
These scientific complexities provide context for the impact that any anecdotal potential
errors and inaccuracies that were brought to Ms. Holmes’ attention may have had on her
own beliefs in the state of Theranos’ laboratory when she spoke to investors. . . .

4. The Circumstances Show Ms. Holmes To Be a Founder and
CEO Deeply Committed to the Company’s Mission, Rather Than Her Own
Personal Gain.

Ms. Holmes’ actions showed her to be a selfless CEO focused on the success
of the company and its mission, and not on increasing her own wealth. As the Court
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knows, Ms. Holmes did not personally profit from the investments Theranos received,
never sold any of her stock, and was, as Dr. Bonanni described it, a “selfless CEO.”
Additionally, Ms. Holmes’ actions in the wake of criticism that began in late 2015 show
a CEO interested in identifying errors, fixing them, and learning from them—not
running from them. She did not flee the enterprise when the company faced criticism.
To the contrary, as described in section I1I(E), above, Ms. Holmes embarked on a broad,
resource-intensive effort to bring outside voices into Theranos and to identify,
acknowledge, and correct errors or missteps, and went down with the ship when the
company shuttered. Ms. Holmes’ extensive efforts in this regard are relevant to consider
when weighing the circumstances of the offense, especially given her youth and the fact
that her role as CEO of Theranos was her first business experience. The fact that Ms.
Holmes was not motivated by personal gain or greed is a mitigating factor under §
3553(a)(2). See, e.g., United States v. Prosperi (affirming district court’s sentence,
including based on finding that the defendants had not “sought to enrich themselves”);
United States v. Connors ( (considering as a mitigating factor the fact that the defendant
was “motivated by a desire to save the company and to save the jobs of its employees,”
in contrast to “greed and pure personal gain,” which “are usually the driving force for
many, if not most, fraud offenders”).

5. Because of Their Extreme Focus on Loss, the Guidelines Are
Unhelpful in Fashioning a Fair, Just, and Reasonable Sentence.

But in the event the Court finds the government has proven loss under § 2B1.1,
the Court should decline to impose any sentence primarily driven by the calculation of
loss.

First, this is the type of case where the impact of the loss enhancement means
that the Guidelines fail to “provide reasonable guidance,” and are of no “help to any
judge in fashioning a sentence that is fair, just, and reasonable.” United States v. Adelson.
“For the small class of defendants. . . . convicted of fraud offenses associated with very
large guidelines loss calculations, the guidelines now are divorced both from the
objectives of Section 3553(a) and, frankly, from common sense. Accordingly, the
guidelines calculations in such cases are of diminished value to sentencing judges.”
Frank O. Bowman, Ill, Sentencing High-Loss Corporate Insider Frauds After Booker,
20 Fed. Sent’g Rep. (2008). Across the country, judges seem to agree: the Sentencing
Commission’s own data shows that there is an “increasing divergence between the
average Guidelines minimum and the average sentence actually imposed as loss amount
grows.” Mark H. Allenbaugh, “Drawn from Nowhere”: A Review of the U.S. Sentencing
Commission’s White-Collar Sentencing Guidelines and Loss Data, 26 Fed. Sent’g Rep.
(2013); see Jillian Hewitt, Fifty Shades of Gray: Sentencing Trends in Major White-
Collar Cases, 125 Yale L. J. (2016) (concluding that review of the post-Booker
sentencing data “empirically corroborate[d] scholarly criticism that the loss table often
vastly overstates the seriousness of an offense”).
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Second, more generally, the loss guideline does not bear the weight the
Sentencing Guidelines give it. Under § 2B1.1, in any modern white-collar case, loss has
an inordinate and inappropriate effect on the calculation of a Guidelines sentence that
flies in the face of the statutory considerations in 18 U.S.C. § 3553(a). The loss table
“frequently produces arbitrary and unduly severe sentences for two related reasons™: (1)
loss is “defined so broadly that it can produce lifelong sentencing ranges for defendants
who neither cause much economic harm nor derive much economic benefit from their
crimes” and (2) “the loss table’s enhancements are so large that, in practice, they dwarf
other potentially more relevant considerations.” Hewitt, 125 Yale L.J. As result, like
with narcotics sentences, “[s]Jomewhere between 50 and 70 percent of the Sentencing
Guidelines calculation . . . is based on a single factor[.]” Jed S. Rakoff, Why the Federal
Sentencing Guidelines Should Be Scrapped, 29 Fed. Sent’g Rep. (2017). “But it should
be obvious that in a great many, perhaps most, cases, . . . the amount of the loss does not
fairly convey the reality of the crime or the criminal.” “By making a Guidelines sentence
turn, for all practical purposes, on this single factor, the . . . Commission. . . . effectively
guaranteed that many such sentences would be irrational on their face.” United States v.
Gupta; see also United States v. Johnson; United States v. Parris. As a result, “[t]he
higher the loss amount, the more distorted the guideline’s advice to sentencing judges.”
United States v. Corsey. These issues are compounded by the fact that the loss Guideline
“was not developed by the Sentencing Commission using an empirical approach based
on data about past sentencing practices.” See id. (describing the history of amendments
to the Guideline and noting that “[t]he history of bracket inflation directed by Congress
renders the loss guideline fundamentally flawed”).

As Judge Rakoff has observed:

Where the Sentencing Guidelines provide reasonable guidance, they are
of considerable help to any judge in fashioning a sentence that is fair,
just, and reasonable. But where, as here, the calculations under the
guidelines have so run amok that they are patently absurd on their face,
a Court is forced to place greater reliance on the more general
considerations set forth in section 3553(a), as carefully applied to the
particular circumstances of the case and of the human being who will
bear the consequences.

Adelson; see also id. (Guidelines place an “inordinate emphasis” on “putatively
measurable quantities, such as . . . the amount of financial loss in fraud cases,” but they
have failed to “explain[] why it is appropriate to accord such huge weight to such
factors.”); Corsey (“[T]he low marginal utility of the guideline in this very high intended
loss case should have prompted greater, not lesser, reliance on the section 3553(a) factors
other than the Guidelines.”). Ms. Holmes urges the Court to focus on the § 3553(a)
factors that allow the Court to engage in the “uniform and constant” exercise “in the
federal judicial tradition” of “consider[ing] every convicted person as an individual and
every case as a unique study in the human failings that sometimes mitigate, sometimes
magnify, the crime and the punishment to ensue.” Koon v. United States.
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B. Ms. Holmes’ Personal History and Characteristics Strongly Support
Leniency.

“[1]f ever a [person] is to receive credit for the good [she] has done, and [her]
immediate conduct assessed in the context of [her] overall life hitherto, it should be at
the moment of [her] sentencing, when [her] very future hangs in the balance.” Adelson.
Described by over [130] different letters as a compassionate, honest, and humble woman
with much to give the world and a deep commitment to doing so, Ms. Holmes’ personal
history and characteristics (outlined in section Il, above) strongly counsel against a
lengthy incarceration. “Anyone who knows Liz recognizes that she is a genuine and
generous person who cares deeply for those around her,” someone to rely on “for an
honest opinion, words of encouragement, and a selfless interest in [their] life and well-
being.”

Ms. Holmes asks the Court to consider the words of those who know her when
weighing the importance of § 3553(a)(1) in this case, including on the following points:

. Ms. Holmes is no danger to the public. She has no criminal history, has
a perfect pretrial services compliance record, and is described by the people who know
her repeatedly as a gentle and loving person who tries to do the right thing.

. Ms. Holmes is deeply devoted to her partner and son, and plays an
integral and irreplaceable role in their lives.

. Ms. Holmes has lived her life with a purpose to change the world for
the better, on scales large and small. These basic qualities motivated her in founding and
leading Theranos, and they continue to shine in the way she lives her life today. She is
the person her friends turn to when they need support, regardless of what is going on in
her life.

. Ms. Holmes lives with this kindness, purpose, and selflessness despite
significant personal trauma that occurred before and during the time period of the
offense, and from which she is still recovering.

. Friends and family note with admiration that she has handled her
indictment and trial with grace and without expressing and indeed discouraging ill-will
towards the prosecutors who seek to incarcerate her, the media that has vilified her, or
those who have been unwilling to stand by her. Additionally, the letters are striking in
showing how Ms. Holmes wholeheartedly commits to the things that matter to her—
today, the people she loves and the service work she cares about. Courts in other cases
have exercised their discretion to impose non-Guidelines sentences based on the
personal characteristics of the defendant. E.g., United States v. Gupta (premising
downward variance, in part, on defendant’s “big heart and helping hand, which he
extended without fanfare or self-promotion, to all with whom he came in contact”);
Adelson (premising downward variance, in part, on letters from “persons from all walks
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of life . . . attesting, from personal knowledge, to [defendant’s] good works and deep
humanity,” his “generosity of spirit,” and his “integrity and generosity”). Similar
considerations are present here. Ms. Holmes’ mother “beg[s] you to see her goodness,
her unique circumstances and her promise.”

C. Incarceration Is Not Necessary to Afford Adequate Deterrence or
Protect the Public.

The needs “to afford adequate deterrence to criminal conduct” and “protect the
public from further crimes of the defendant,” 18 U.S.C. § 3553(a)(2)(B)-(C), are not
served by a custodial sentence for Ms. Holmes.

1. Incarceration Is Not Necessary for Specific Deterrence.

Incarceration is not necessary to either protect the public from Ms. Holmes or to
deter her from committing future offenses. Ms. Holmes is not a danger to society. She
has been out of custody, with a perfect pretrial services record, for more than four years.
And there is no reason to believe she would commit another fraud—or that she will ever
be in a position to do so. Ms. Holmes has readily and repeatedly acknowledged the many
mistakes she made while serving as CEO of Theranos—in interviews, to the SEC, on
the witness stand in front of the jury, and to friends and family.

“Elizabeth understands what has been lost.” Ms. Holmes has suffered the
consequences of the offense daily for years, in ways large and small. She has been
formally penalized for her mistakes in other forums—through the administrative state
by CMS and by this Court in connection with her settlement with the SEC. Ms. Holmes
spent her entire adult life building Theranos until its collapse—a personal and public
failure she feels deeply. Beyond that failure and loss of this company she loved so much,
eight years of investigations and lawsuits have taken their toll. Having never cashed in
on the value of Theranos to her own benefit, Ms. Holmes has incurred substantial debt
from which she is unlikely to recover. She is unable to get a job and was prevented from
investing what money she did have when her trading accounts were repeatedly closed
by financial institutions as a result of her indictment. She has lost personal friendships
to the process surrounding investigations, lawsuits, and lawyers, and it is difficult to
make new ones. . . .

Moreover, the incessant drum of media criticism has ensured Ms. Holmes will
be punished for the rest of her life. The Court is well aware of the unusually intense
media attention on this case before, during, and after Ms. Holmes’ trial. The coverage of
her as a person is universally negative. Portrayals of Ms. Holmes are at best unflattering
caricature and at worst dehumanizingly cruel. Almost all depict her—inaccurately, as
the scores of letters submitted with this filing make clear—as unfeeling and self-
absorbed. Even putting aside the fact that her appearance and voice are considered
appropriate for mockery (a gender-specific punishment), her worst personal traumas
have been treated as appropriate for derision as well. Following Ms. Holmes’ testimony
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about the psychological and sexual abuse she endured at the hands of Mr. Balwani, one
outlet ran a humor column in which the author wondered whether she would have been
able to comply with Mr. Balwani’s demands. Alexandra Petri, “Opinion: I tried the
Elizabeth Holmes schedule, and here is how it went,” Wash. Post (Dec. 3, 2021).Ms.
Holmes will never be able to seek another job or meet a new friend without the negative
caricature acting as a barrier. She worries about how her notoriety affects friends and
family—and those effects are meaningful. Several letters describe how Ms. Holmes
avoids friends’ life events and social occasions because she does not want to be a
distraction. “I cannot overemphasize the degree to which Liz is ostracized by people who
do not know her and the degree to which this social isolation has affected Liz, Billy, and
their families.”

Ms. Holmes has also suffered a substantial loss of privacy, despite her best
attempts to stay out of the public eye and to respect the legal process around this case.
Mr. Evans describes the precautions he and Ms. Holmes have taken in furtherance of
their own privacy and safety, from dressing in hats and glasses to using P.O. boxes for
mail to living in private buildings or a secluded location. Yet members of the press have
taken dramatic steps to identify and publish Ms. Holmes’ address, leading to cameras,
visits from the press and the public (as well as a recent visit from a key government
witness), and threats. Ms. Holmes and Mr. Evans have moved several times as a result.
Threats are also ever-present online.

These forms of punishment, including the extrajudicial collateral consequences
going well beyond “civil death” that Ms. Holmes will endure for the rest of her life
regardless of her sentence, make clear why incarceration is unnecessary and unhelpful
in achieving specific deterrence in this case. . . .

D. Just Punishment and Respect for the Law Are Not Served by a Lengthy
Incarceration.

Section 3553(a)(2)’s goals “to promote respect for the law” and “to provide just
punishment for the offense” are likewise not achieved by the incarceration of Ms.
Holmes. “Where offenders appear to have been unfairly singled out, respect for the law
and law enforcement suffers.” Frase, Punishment Purposes, 58 Stanford L. Rev.

The prosecutorial and cultural focus on punishing Ms. Holmes stands out. As
numerous letters observe, the decision to prosecute Ms. Holmes and the associated
vilification of her stands in stark contrast to the treatment of other prominent
entrepreneurs who have been accused in media of fraud. Take Adam Neumann, the
founder of WeWork, who was accused of diverting millions of corporate assets for
personal gain and walked away from his first company with hundreds of millions of
dollars. Mr. Neumann recently received a $350 million investment in his next venture.
Even observers who believe Ms. Holmes was rightly the subject of prosecution cannot
help but notice the discrepant treatment. And within the Theranos story, Ms. Holmes has
borne the brunt of the vitriol despite the fact that many factors—some failures of
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judgment on her part, some simply the operational hurdles of a complex endeavor, and
some no doubt the missteps of others—contributed to Theranos’ failures. The
government’s decision to charge Ms. Holmes personally with wire fraud in connection
with Theranos’ laboratory practices is one example of that singling-out, given the
regulatory and personnel structures that governed Theranos’ laboratory operations. Its
attempt to paint Theranos’ trade secrets practices as nefarious when such practices are
commonplace and required by law is another. See, e.g., 1 Melvin F. Jager, Trade Secrets
Law 88 5.21, 5.26, 13.3; 1 Roger M. Milgrim & Eric E. Benson, Milgrim on Trade
Secrets § 1.04 (2020).

E. Section 3553(a)(6) Supports a Downward Variance from the
Guidelines.

The “need to avoid unwarranted sentence disparities among defendants with
similar records who have been found guilty of similar conduct” counsels in favor of a
below-Guidelines sentence. 18 U.S.C. § 3553(a)(6). In this district, the majority of
defendants convicted of crimes for which the main Guideline is § 2B1.1 have received
below-Guidelines sentences. From 2015 through 2021, in this district, the median
sentence for a defendant convicted of fraud, with no criminal history, and in Zone D of
the guidelines received a sentence that included a term of incarceration of 24 months.
The national statistics are similar.

Even if the Court determines—over Ms. Holmes’ objection—that the
government has proven a substantial loss, the Court would be in good and abundant
company in varying downward from the Guidelines range. Given the numerous and
duplicative enhancements that apply to cases driven by § 2B1.1, courts frequently
sentence defendants with high loss figures and no criminal history to substantially
below-Guidelines sentences. For example:

. In February 2021, the COO of a publicly traded biopharmaceutical
company was sentenced after a trial guilty verdict on one count of wire fraud to 12
months in custody in light of the ongoing economic hardship he would face in the future,
his general good works, his comparatively lower culpability than his codefendant, and
the need for some prison time to address general deterrence; the “[b]izarre, barbaric,”
and “absurd” Guidelines range was the statutory maximum of 20 years (on an initial
range of 262 to 327 months). United States v. Taylor, 1:19.

. In November 2019, a hedge fund trader who was found guilty after trial
of overinflating the hedge fund’s assets by $100 million was sentenced to 40 months’
imprisonment; the government and the Probation Office had calculated a Guidelines
range of 168 to 210 months. See United States v. Shor, 1:18.

. In November 2018, an individual who was convicted of securities fraud
after trial in the District of Massachusetts, was sentenced to a term of six months’
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imprisonment where the government had calculated a Guidelines prison sentence of 63
to 78 months. See United States v. Wang, 1:16.

. In October 2018, a former State Street executive who was convicted
after trial of securities fraud, was sentenced to a term of 18 months’ imprisonment; the
government had calculated a Guidelines sentence of 14 to 17 years. See United States v.
McClellan, 1:16.

. In October 2018, a serial fraudster who committed additional crimes
while awaiting sentencing after his fraud guilty plea, was sentenced to 72 months’
imprisonment where the government calculated a Guidelines sentence of 188 to 235
months and the government requested a sentence of 15 or more years. See United States
v. McFarland, 1:17.

. In May 2018, a defendant convicted at trial of four conspiracies,
including conspiracy to commit bank fraud, and facing a PSR Guidelines range of life
and a Court-determined Guidelines range of 97 to 121 months was sentenced to 32
months based on his otherwise exemplary life and relative role. United States v. Atilla,
1:15. ...

Ultimately, the touchstone of this factor is the idea of treating defendants who
are found to have committed similar crimes similarly. It is nearly impossible to do that
here given the unique circumstances of the offense—the sophisticated investors
investing in a non-public, novel technology company with limited history seeking to
change a complex, established industry and the indisputable value of that company
regardless of the offense conduct—and of Ms. Holmes—her intent to do good, her lack
of greed, her commitment to fixing her errors, and her positive personal qualities.
“Whereas apples and oranges may have but a few salient qualities, human beings in their
interactions with society are too complicated to be treated like commaodities, and the
attempt to do so can only lead to bizarre results.” United States v. Gupta. . . .

G. Ms. Holmes’ Capacity to Do Good Supports a Sentence That, In Part,
Orders Ms. Holmes to Engage in Significant Community Service.

Despite her mistakes, Ms. Holmes’ personal characteristics—including her
deeply held desire to make the world a better place, her self-reflection, her determination
and work ethic, and her visionary and creative mind—Ieave her with capacity and
potential to positively contribute to the world. While the over 130 letters attached to this
memorandum are consistent in believing that “society is better off with her in it,” it is
noteworthy how many different opportunities there are for Ms. Holmes to be a force for
good. Whether it is working with individual survivors of sexual assault, teaching the
lessons of her own errors, inventing new technologies, developing projects that have the
potential to help solve social health problems, or something else entirely, the chorus of
letters emphasize a belief among those who know her that society’s best use of Ms.
Holmes is “out in the world working on the next thing to improve the lives of others.” . . .
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One meaningful approach would permit Ms. Holmes to continue the work she
has done over the past several months volunteering in support of sexual assault survivors.
[Redacted]welcomes Ms. Holmes’ continued services helping “the ever-increasing
number of callers on the statewide sexual assault helpline” and “research[ing] gaps in
services and resources for victims, while working to increase access to services
throughout the state.” . Requiring Ms. Holmes to continue these efforts as part of her
sentence would be a better use of society’s resources than incarcerating her. . . .

B. Corporate Sentencing Guidelines

Corporations can’t be imprisoned, of course, but the Sentencing Guidelines do provide
alternative ways to punish corporations. As you read the following Guidelines
provisions, note the major ways a corporation can be punished by a sentencing judge in
a criminal case, and the main factors and rationales that appear to be driving the
Guidelines on corporate sentencing. Do these Guidelines matter if the vast majority of
corporate criminal cases settle via DPAs or NPAs and never see a judge?

UNITED STATES SENTENCING GUIDELINES MANUAL (Excerpts)
CHAPTER EIGHT - SENTENCING OF ORGANIZATIONS

Introductory Commentary

The guidelines and policy statements in this chapter apply when the convicted defendant
is an organization. Organizations can act only through agents and, under federal
criminal law, generally are vicariously liable for offenses committed by their agents. At
the same time, individual agents are responsible for their own criminal
conduct. Federal prosecutions of organizations therefore frequently involve individual
and organizational co-defendants. Convicted individual agents of organizations are
sentenced in accordance with the guidelines and policy statements in the preceding
chapters. This chapter is designed so that the sanctions imposed upon organizations
and their agents, taken together, will provide just punishment, adequate deterrence, and
incentives for organizations to maintain internal mechanisms for preventing, detecting,
and reporting criminal conduct.

This chapter reflects the following general principles:

First, the court must, whenever practicable, order the organization to remedy any harm
caused by the offense. The resources expended to remedy the harm should not be viewed
as punishment, but rather as a means of making victims whole for the harm caused.

Second, if the organization operated primarily for a criminal purpose or primarily by
criminal means, the fine should be set sufficiently high to divest the organization of all
its assets.

Third, the fine range for any other organization should be based on the seriousness of
the offense and the culpability of the organization. The seriousness of the offense
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generally will be reflected by the greatest of the pecuniary gain, the pecuniary loss, or
the amount in a guideline offense level fine table. Culpability generally will be
determined by six factors that the sentencing court must consider. The four factors that
increase the ultimate punishment of an organization are: (i) the involvement in or
tolerance of criminal activity; (ii) the prior history of the organization; (iii) the violation
of an order; and (iv) the obstruction of justice. The two factors that mitigate the ultimate
punishment of an organization are: (i) the existence of an effective compliance and
ethics program; and (ii) self-reporting, cooperation, or acceptance of responsibility.

Fourth, probation is an appropriate sentence for an organizational defendant when
needed to ensure that another sanction will be fully implemented, or to ensure that steps
will be taken within the organization to reduce the likelihood of future criminal conduct.

These guidelines offer incentives to organizations to reduce and ultimately eliminate
criminal conduct by providing a structural foundation from which an organization may
self-police its own conduct through an effective compliance and ethics program. The
prevention and detection of criminal conduct, as facilitated by an effective compliance
and ethics program, will assist an organization in encouraging ethical conduct and in
complying fully with all applicable laws. . . .

PART B - REMEDYING HARM FROM CRIMINAL CONDUCT, AND
EFFECTIVE COMPLIANCE AND ETHICS PROGRAM

Historical Note: Effective November 1, 1991 (see Appendix C, amendment
422). Amended effective November 1, 2004 (see Appendix C, amendment 673).

1. REMEDYING HARM FROM CRIMINAL CONDUCT
Historical Note: Effective November 1, 2004.

Introductory Commentary

As a general principle, the court should require that the organization take all
appropriate steps to provide compensation to victims and otherwise remedy the harm
caused or threatened by the offense. A restitution order or an order of probation
requiring restitution can be used to compensate identifiable victims of the offense. A
remedial order or an order of probation requiring community service can be used to
reduce or eliminate the harm threatened, or to repair the harm caused by the offense,
when that harm or threatened harm would otherwise not be remedied. An order of notice
to victims can be used to notify unidentified victims of the offense.

Historical Note: Effective November 1, 1991.
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§8B1.1. Restitution - Organizations

(a)

(b)

(©)

(d)

(€)

572

In the case of an identifiable victim, the court shall—

@ enter a restitution order for the full amount of the victim’s loss, if such
order is authorized under 18 U.S.C. § 2248, § 2259, § 2264, § 2327,
8 3663, or § 3663A; or

(2 impose a term of probation or supervised release with a condition
requiring restitution for the full amount of the victim’s loss, if the
offense is not an offense for which restitution is authorized under 18
U.S.C. §3663(a)(1) but otherwise meets the criteria for an order of
restitution under that section.

Provided, that the provisions of subsection (a) do not apply—
(1) when full restitution has been made; or

2 in the case of a restitution order under § 3663; a restitution order under
18 U.S.C. § 3663A that pertains to an offense against property described
in 18 U.S.C. § 3663A(c)(1)(A)(ii); or a condition of restitution imposed
pursuant to subsection (a)(2) above, to the extent the court finds, from
facts on the record, that (A) the number of identifiable victims is so large
as to make restitution impracticable; or (B) determining complex issues
of fact related to the cause or amount of the victim’s losses would
complicate or prolong the sentencing process to a degree that the need
to provide restitution to any victim is outweighed by the burden on the
sentencing process.

If a defendant is ordered to make restitution to an identifiable victim and to pay
a fine, the court shall order that any money paid by the defendant shall first be
applied to satisfy the order of restitution.

A restitution order may direct the defendant to make a single, lump sum
payment, partial payments at specified intervals, in-kind payments, or a
combination of payments at specified intervals and in-kind payments. See
18 U.S.C. § 3664(f)(3)(A). An in-kind payment may be in the form of (1) return
of property; (2) replacement of property; or (3) if the victim agrees, services
rendered to the victim or to a person or organization other than the victim. See
18 U.S.C. § 3664(f)(4).

A restitution order may direct the defendant to make nominal periodic payments
if the court finds from facts on the record that the economic circumstances of
the defendant do not allow the payment of any amount of a restitution order, and
do not allow for the payment of the full amount of a restitution order in the
foreseeable future under any reasonable schedule of payments. . . .
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8§8B1.2. Remedial Orders - Organizations (Policy Statement)

@ To the extent not addressed under 88B1.1 (Restitution - Organizations), a
remedial order imposed as a condition of probation may require the organization
to remedy the harm caused by the offense and to eliminate or reduce the risk that
the instant offense will cause future harm.

(b) If the magnitude of expected future harm can be reasonably estimated, the court
may require the organization to create a trust fund sufficient to address that
expected harm.

Commentary

Background: The purposes of a remedial order are to remedy harm that has already
occurred and to prevent future harm. A remedial order requiring corrective action by
the organization may be necessary to prevent future injury from the instant offense, e.g.,
a product recall for a food and drug violation or a clean-up order for an environmental
violation. In some cases in which a remedial order potentially may be appropriate, a
governmental regulatory agency, e.g., the Environmental Protection Agency or the Food
and Drug Administration, may have authority to order remedial measures. In such
cases, a remedial order by the court may not be necessary. If a remedial order is
entered, it should be coordinated with any administrative or civil actions taken by the
appropriate governmental regulatory agency.

8§8B1.3. Community Service - Organizations (Policy Statement)

Community service may be ordered as a condition of probation where such community
service is reasonably designed to repair the harm caused by the offense.

Commentary

Background: An organization can perform community service only by employing its
resources or paying its employees or others to do so. Consequently, an order that an
organization perform community service is essentially an indirect monetary sanction,
and therefore generally less desirable than a direct monetary sanction. However, where
the convicted organization possesses knowledge, facilities, or skills that uniquely qualify
it to repair damage caused by the offense, community service directed at repairing
damage may provide an efficient means of remedying harm caused.

In the past, some forms of community service imposed on organizations have not been
related to the purposes of sentencing. Requiring a defendant to endow a chair at a
university or to contribute to a local charity would not be consistent with this section
unless such community service provided a means for preventive or corrective action
directly related to the offense and therefore served one of the purposes of sentencing set
forth in 18 U.S.C. 8 3553(a). . . .
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2. EFFECTIVE COMPLIANCE AND ETHICS PROGRAM
§8B2.1. Effective Compliance and Ethics Program

@ To have an effective compliance and ethics program, for purposes of subsection
(f) of 88C25 (Culpability Score) and subsection (b)(1) of §8D1.4
(Recommended Conditions of Probation - Organizations), an organization
shall—

@ exercise due diligence to prevent and detect criminal conduct; and

(2 otherwise promote an organizational culture that encourages ethical
conduct and a commitment to compliance with the law.

Such compliance and ethics program shall be reasonably designed,
implemented, and enforced so that the program is generally effective in
preventing and detecting criminal conduct. The failure to prevent or
detect the instant offense does not necessarily mean that the program is
not generally effective in preventing and detecting criminal conduct.

(b) Due diligence and the promotion of an organizational culture that encourages
ethical conduct and a commitment to compliance with the law within the
meaning of subsection (a) minimally require the following:

(1) The organization shall establish standards and procedures to prevent and
detect criminal conduct.

2 A The organization’s governing authority shall be knowledgeable
about the content and operation of the compliance and ethics
program and shall exercise reasonable oversight with respect to
the implementation and effectiveness of the compliance and
ethics program.

(B) High-level personnel of the organization shall ensure that the
organization has an effective compliance and ethics program,
as described in this guideline. Specific individual(s) within
high-level personnel shall be assigned overall responsibility for
the compliance and ethics program.

© Specific individual(s) within the organization shall be delegated
day-to-day operational responsibility for the compliance and
ethics program. Individual(s) with operational responsibility
shall report periodically to high-level personnel and, as
appropriate, to the governing authority, or an appropriate
subgroup of the governing authority, on the effectiveness of the
compliance and ethics program. To carry out such operational
responsibility, such individual(s) shall be given adequate
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resources, appropriate authority, and direct access to the
governing authority or an appropriate subgroup of the
governing authority.

The organization shall use reasonable efforts not to include within the
substantial authority personnel of the organization any individual whom
the organization knew, or should have known through the exercise of
due diligence, has engaged in illegal activities or other conduct
inconsistent with an effective compliance and ethics program.

(A) The organization shall take reasonable steps to communicate
periodically and in a practical manner its standards and
procedures, and other aspects of the compliance and ethics
program, to the individuals referred to in subparagraph (B) by
conducting effective training programs and otherwise
disseminating information appropriate to such individuals’
respective roles and responsibilities.

(B) The individuals referred to in subparagraph (A) are the
members of the governing authority, high-level personnel,
substantial authority personnel, the organization’s employees,
and, as appropriate, the organization’s agents.

The organization shall take reasonable steps—

(A) to ensure that the organization’s compliance and ethics program
is followed, including monitoring and auditing to detect
criminal conduct;

(B) to evaluate periodically the effectiveness of the organization’s
compliance and ethics program; and

© to have and publicize a system, which may include mechanisms
that allow for anonymity or confidentiality, whereby the
organization’s employees and agents may report or seek
guidance regarding potential or actual criminal conduct without
fear of retaliation.

The organization’s compliance and ethics program shall be promoted
and enforced consistently throughout the organization through (A)
appropriate incentives to perform in accordance with the compliance
and ethics program; and (B) appropriate disciplinary measures for
engaging in criminal conduct and for failing to take reasonable steps to
prevent or detect criminal conduct.

After criminal conduct has been detected, the organization shall take
reasonable steps to respond appropriately to the criminal conduct and to
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prevent further similar criminal conduct, including making any
necessary modifications to the organization’s compliance and ethics
program.

(c) In implementing subsection (b), the organization shall periodically assess the
risk of criminal conduct and shall take appropriate steps to design, implement, or modify
each requirement set forth in subsection (b) to reduce the risk of criminal conduct
identified through this process. . . .

PART C - FINES
1. DETERMINING THE FINE - CRIMINAL PURPOSE ORGANIZATIONS

§8C1.1. Determining the Fine - Criminal Purpose Organizations

If, upon consideration of the nature and circumstances of the offense and the history and
characteristics of the organization, the court determines that the organization operated
primarily for a criminal purpose or primarily by criminal means, the fine shall be set at
an amount (subject to the statutory maximum) sufficient to divest the organization of all
its net assets. When this section applies, Subpart 2 (Determining the Fine - Other
Organizations) and 88C3.4 (Fines Paid by Owners of Closely Held Organizations) do
not apply. . ..

2. DETERMINING THE FINE - OTHER ORGANIZATIONS. ..
§8C2.4. Base Fine
@ The base fine is the greatest of:

@ the amount from the table in subsection (d) below corresponding to the
offense level determined under 88C2.3 (Offense Level); or

2 the pecuniary gain to the organization from the offense; or

3 the pecuniary loss from the offense caused by the organization, to the
extent the loss was caused intentionally, knowingly, or recklessly.

(b) Provided, that if the applicable offense guideline in Chapter Two includes a
special instruction for organizational fines, that special instruction shall be
applied, as appropriate.

(c) Provided, further, that to the extent the calculation of either pecuniary gain or
pecuniary loss would unduly complicate or prolong the sentencing process, that
amount, i.e., gain or loss as appropriate, shall not be used for the determination
of the base fine.
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(d) Offense Level Fine Table

§8C2.5.

Offense Level Amount
6 or less $5,000

7 $7,500

8 $10,000
9 $15,000
10 $20,000
11 $30,000
12 $40,000
13 $60,000
14 $85,000
15 $125,000
16 $175,000
Offense Level Amount
17 $250,000
18 $350,000
19 $500,000
20 $650,000
21 $910,000
22 $1,200,000

Culpability Score

Offense Level

23

24

25

26

27

28

29

30

31

32

33

Offense Level

34

35

36

37

38 or more

Amount
$1,600,000
$2,100,000
$2,800,000
$3,700,000
$4,800,000
$6,300,000
$8,100,000
$10,500,000
$13,500,000
$17,500,000
$22,000,000
Amount
$28,500,000
$36,000,000
$45,500,000

$57,500,000

$72,500,000.

(@) Start with 5 points and apply subsections (b) through (g) below.

(b) Involvement in or Tolerance of Criminal Activity

If more than one applies, use the greatest:

CORPORATE CRIME: AN INTRODUCTION
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578

)

()

I—

(A)

(B)

the organization had 5,000 or more employees and

(M an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

(i) tolerance of the offense by substantial authority
personnel was pervasive throughout the organization;
or

the unit of the organization within which the offense was
committed had 5,000 or more employees and

Q) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of
the offense; or

(i) tolerance of the offense by substantial authority
personnel was pervasive throughout such unit,

add 5 points; or

I—

(A)

(B)

the organization had 1,000 or more employees and

Q) an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

(i) tolerance of the offense by substantial authority
personnel was pervasive throughout the organization;
or

the unit of the organization within which the offense was
committed had 1,000 or more employees and

Q) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of
the offense; or

(i) tolerance of the offense by substantial authority
personnel was pervasive throughout such unit,

add 4 points; or
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(©)

©)

(4)

(%)

(A) the organization had 200 or more employees and

Q) an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

(i) tolerance of the offense by substantial authority
personnel was pervasive throughout the organization;
or

(B) the unit of the organization within which the offense was
committed had 200 or more employees and

0) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of
the offense; or

(i) tolerance of the offense by substantial authority
personnel was pervasive throughout such unit,

add 3 points; or

If the organization had 50 or more employees and an individual within
substantial authority personnel participated in, condoned, or was
willfully ignorant of the offense, add 2 points; or

If the organization had 10 or more employees and an individual within
substantial authority personnel participated in, condoned, or was
willfully ignorant of the offense, add 1 point.

Prior History

If more than one applies, use the greater:

1)

()

If the organization (or separately managed line of business) committed
any part of the instant offense less than 10 years after (A) a criminal
adjudication based on similar misconduct; or (B) civil or administrative
adjudication(s) based on two or more separate instances of similar
misconduct, add 1 point; or

If the organization (or separately managed line of business) committed
any part of the instant offense less than 5 years after (A) a criminal
adjudication based on similar misconduct; or (B) civil or administrative
adjudication(s) based on two or more separate instances of similar
misconduct, add 2 points.
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(d)

(€)

()

580

Violation of an Order

If more than one applies, use the greater:

)

()

(A) If the commission of the instant offense violated a judicial order or
injunction, other than a violation of a condition of probation; or (B) if
the organization (or separately managed line of business) violated a
condition of probation by engaging in similar misconduct, i.e.,
misconduct similar to that for which it was placed on probation, add
2 points; or

If the commission of the instant offense violated a condition of
probation, add 1 point.

Obstruction of Justice

If the organization willfully obstructed or impeded, attempted to obstruct or
impede, or aided, abetted, or encouraged obstruction of justice during the
investigation, prosecution, or sentencing of the instant offense, or, with
knowledge thereof, failed to take reasonable steps to prevent such obstruction
or impedance or attempted obstruction or impedance, add 3 points.

Effective Compliance and Ethics Program

()

()

©)

If the offense occurred even though the organization had in place at the
time of the offense an effective compliance and ethics program, as
provided in 88B2.1 (Effective Compliance and Ethics Program),
subtract 3 points.

Subsection (f)(1) shall not apply if, after becoming aware of an offense,
the organization unreasonably delayed reporting the offense to
appropriate governmental authorities.

(A) Except as provided in subparagraphs (B) and (C), subsection
(F)(1) shall not apply if an individual within high-level
personnel of the organization, a person within high-level
personnel of the unit of the organization within which the
offense was committed where the unit had 200 or more
employees, or an individual described in §8B2.1(b)(2)(B) or
(C), participated in, condoned, or was willfully ignorant of the
offense.

(B) There is a rebuttable presumption, for purposes of subsection
(f)(1), that the organization did not have an effective
compliance and ethics program if an individual—
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(9)

Q) within high-level personnel of a small organization; or

(i) within substantial authority personnel, but not within
high-level personnel, of any organization,

participated in, condoned, or was willfully ignorant of, the
offense.

© Subparagraphs (A) and (B) shall not apply if—

Q) the individual or individuals with operational
responsibility for the compliance and ethics program
(see §8B2.1(b)(2)(C)) have direct reporting obligations
to the governing authority or an appropriate subgroup
thereof (e.g., an audit committee of the board of
directors);

(i) the compliance and ethics program detected the offense
before discovery outside the organization or before
such discovery was reasonably likely;

(ili)  the organization promptly reported the offense to
appropriate governmental authorities; and

(iv) no individual with operational responsibility for the
compliance and ethics program participated in,
condoned, or was willfully ignorant of the offense.

Self-Reporting, Cooperation, and Acceptance of Responsibility

If more than one applies, use the greatest:

)

)

@)

If the organization (A) prior to an imminent threat of disclosure or
government investigation; and (B) within a reasonably prompt time
after becoming aware of the offense, reported the offense to appropriate
governmental authorities, fully cooperated in the investigation, and
clearly demonstrated recognition and affirmative acceptance of
responsibility for its criminal conduct, subtract 5 points; or

If the organization fully cooperated in the investigation and clearly
demonstrated recognition and affirmative acceptance of responsibility
for its criminal conduct, subtract 2 points; or

If the organization clearly demonstrated recognition and affirmative
acceptance of responsibility for its criminal conduct, subtract 1
point. . . .
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§ 8C2.6.

Minimum and Maximum Multipliers

Using the culpability score from § 8C2.5 (Culpability Score) and applying any
applicable special instruction for fines in Chapter Two, determine the applicable

minimum and maximum fine multipliers from the table below.

Culpability Minimum Maximum
Score Multiplier Multiplier
10 or more 2.00 4.00
9 1.80 3.60
8 1.60 3.20
7 1.40 2.80
6 1.20 2.40
5 1.00 2.00
Culpability Minimum  Maximum
Score Multiplier ~ Multiplier
4 0.80 1.60
3 0.60 1.20
2 0.40 0.80
1 0.20 0.40
0 or less 0.05 0.20

§8C2.7.

(@)

(b)

Guideline Fine Range - Organizations

The minimum of the guideline fine range is determined by multiplying the base
fine determined under 88C2.4 (Base Fine) by the applicable minimum multiplier
determined under 88C2.6 (Minimum and Maximum Multipliers).

The maximum of the guideline fine range is determined by multiplying the base
fine determined under 88C2.4 (Base Fine) by the applicable maximum
multiplier determined under 88C2.6 (Minimum and Maximum Multipliers).

Historical Note: Effective November 1, 1991.

§8C2.8.

582

Determining the Fine Within the Range (Policy Statement)



CORPORATE CRIME: AN INTRODUCTION

(@)

(b)

In determining the amount of the fine within the applicable guideline range, the
court should consider:

)

()
@)

(4)
(%)
(6)

(7)

(8)

9)

(10)

(11)

the need for the sentence to reflect the seriousness of the offense,
promote respect for the law, provide just punishment, afford adequate
deterrence, and protect the public from further crimes of the
organization;

the organization’s role in the offense;

any collateral consequences of conviction, including civil obligations
arising from the organization’s conduct;

any nonpecuniary loss caused or threatened by the offense;
whether the offense involved a vulnerable victim;

any prior criminal record of an individual within high-level personnel
of the organization or high-level personnel of a unit of the organization
who participated in, condoned, or was willfully ignorant of the criminal
conduct;

any prior civil or criminal misconduct by the organization other than
that counted under 88C2.5(c);

any culpability score under §8C2.5 (Culpability Score) higher than 10
or lower than 0;

partial but incomplete satisfaction of the conditions for one or more of
the mitigating or aggravating factors set forth in 88C2.5 (Culpability
Score);

any factor listed in 18 U.S.C. § 3572(a); and

whether the organization failed to have, at the time of the instant
offense, an effective compliance and ethics program within the meaning
of §8B2.1 (Effective Compliance and Ethics Program).

In addition, the court may consider the relative importance of any factor used to
determine the range, including the pecuniary loss caused by the offense, the
pecuniary gain from the offense, any specific offense characteristic used to
determine the offense level, and any aggravating or mitigating factor used to
determine the culpability score. . ..
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PART D - ORGANIZATIONAL PROBATION

§ 8D1.1.

Imposition of Probation - Organizations

@ The court shall order a term of probation:

)

)

©)

(4)

(%)

(6)

()

(8)

§8D1.2.

if such sentence is necessary to secure payment of restitution (§ 8B1.1),
enforce a remedial order (8 8B1.2), or ensure completion of community
service (8§ 8B1.3);

if the organization is sentenced to pay a monetary penalty (e.g.,
restitution, fine, or special assessment), the penalty is not paid in full at
the time of sentencing, and restrictions are necessary to safeguard the
organization’s ability to make payments;

if, at the time of sentencing, (A) the organization (i) has 50 or more
employees, or (ii) was otherwise required under law to have an effective
compliance and ethics program; and (B) the organization does not have
such a program;

if the organization within five years prior to sentencing engaged in
similar misconduct, as determined by a prior criminal adjudication, and
any part of the misconduct underlying the instant offense occurred after
that adjudication;

if an individual within high-level personnel of the organization or the
unit of the organization within which the instant offense was committed
participated in the misconduct underlying the instant offense and that
individual within five years prior to sentencing engaged in similar
misconduct, as determined by a prior criminal adjudication, and any part
of the misconduct underlying the instant offense occurred after that
adjudication;

if such sentence is necessary to ensure that changes are made within the
organization to reduce the likelihood of future criminal conduct;

if the sentence imposed upon the organization does not include a fine;
or

if necessary to accomplish one or more of the purposes of sentencing
set forth in 18 U.S.C. § 3553(a)(2).

Term of Probation - Organizations

@) When a sentence of probation is imposed—

(1)
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2 In any other case, the term of probation shall be not more than five years.
§8D1.3. Conditions of Probation - Organizations

@ Pursuant to 18 U.S.C. § 3563(a)(1), any sentence of probation shall include the
condition that the organization not commit another federal, state, or local crime
during the term of probation.

(b) Pursuant to 18 U.S.C. 8§ 3563(a)(2), if a sentence of probation is imposed for a
felony, the court shall impose as a condition of probation at least one of the
following: (1) restitution or (2) community service, unless the court has imposed
a fine, or unless the court finds on the record that extraordinary circumstances
exist that would make such condition plainly unreasonable, in which event the
court shall impose one or more other conditions set forth in 18 U.S.C. § 3563(b).

(©) The court may impose other conditions that (1) are reasonably related to the
nature and circumstances of the offense or the history and characteristics of the
organization; and (2) involve only such deprivations of liberty or property as are
necessary to effect the purposes of sentencing. . . .

Problem 18-5

Recall the JP Morgan “London Whale” case from Chapter 3. If the government had
proceeded against JP Morgan to a trial and conviction, rather than a settlement, estimate
how the above Guidelines would have calculated JP Morgan’s recommended fine range,
assuming that revelation of the mismarking in the London books caused a $750 million
loss in JP Morgan’s market capitalization.

C. Sentencing Firms Through Plea Agreements

UNITED STATES v. AEGERION PHARMACEUTICALS, INC., 2017 WL
5586728 (D. Mass. Nov. 20, 2017)

WILLIAM G. YOUNG, District Judge:

Let’s see if I've got this straight. Aegerion Pharmaceuticals, Inc. (“Aegerion”)
developed an effective medicine, called Juxtapid, to treat high cholesterol in people with
a rare genetic disease. The treatment did not come cheap. “At market launch in January
2013, Juxtapid cost roughly $295,000 per patient per year. The annual cost of Juxtapid
later increased to over $330,000 per patient per year.”

Thereafter Aegerion engaged in a series of unfair and deceptive acts, including outright
fraud, which pervaded corporate management, all designed to increase the use of
Juxtapid in circumstances where such treatment was not medically indicated. Aegerion
wrongfully received a great deal of money from this corporate criminal conduct. Still
more important, it appears that Aegerion knowingly induced the prescription of Juxtapid
to many patients for which it would do no good, thus crowding OUt more promising
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therapies. Indeed, “[nJumerous HeFH, statin-intolerant, and diabetic patients, including
elderly and pediatric patients suffered adverse events, including liver toxicity and
gastrointestinal distress, and had to discontinue use of Juxtapid.”

Facing two misdemeanor counts of introducing misbranded drugs into interstate
commerce, Aegerion now seeks to plead guilty, pursuant to Fed. R. Crim. P. 11(c)(1)(C)
(the “‘C’ plea”). Under a “C” plea, the judge’s choice at sentencing is limited to
imposing the sentence agreed between the government and the offender or rejecting the
plea altogether. The judge, of course, is forbidden from engaging in the plea bargaining
itself. These two requirements conflict whenever a court is inclined to reject a “C” plea
since an unexplained rejection smacks of personal fiat and any explanation sounds like
court interference in the parties’ good faith bargaining. There is no easy course. Seeking
to avoid this difficulty, this Court in United States v. Orthofix, Inc., thoroughly
considered the issues and explained its conclusion that the “C” plea has no place, save
in the rarest circumstances, in the context of corporate criminal pleas.

As this case illustrates, the issues presented by the “C” plea in the corporate context are
more disquieting than | had originally thought.

To begin:

Here, there is much to commend the proffered plea; unfortunately much of it remains
sealed so as not to compromise on-going criminal investigations. It suffices here to say
that Aegerion’s top management has undergone a near complete makeover and that its
cooperation with the government’s law enforcement efforts is truly extraordinary.

That said, in light of the larger issues discussed below, it is the duty of this Court candidly
to explain the issues it has with this proffered “C” plea. This Court is not bargaining with
the parties. None of these points—singly or together—is necessarily a deal breaker. Each
one is a consideration—and perhaps | may well not yet have considered every relevant
issue.

Oh, Aegerion amended “C” plea—
How do I dislike thee?
Let me count the ways:

» The government agrees that sentencing may take place immediately upon this Court’s
acceptance of the “C” plea even without the preparation of a Pre-Sentence Report. Why?
One can readily understand why Aegerion wants its plea and sentence to be a one-day
story, soon forgotten. Why does the government agree? Isn’t it better to permit the Court
to obtain a thorough Pre-Sentence Report from its own Probation Office the better to
understand this complex case?

* Are the Sentencing Guidelines properly calculated? Why is there no enhancement for
vulnerable victims? U.S.S.G. § 3AL1.1(b)(1). One would think that the marketing of
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misbranded drugs to a patient population in need of appropriate treatment would meet
the quintessential definition of vulnerable victims. Is there no enhancement for the use
of sophisticated means to commit the crimes? After all, the scheme here involved falsely
marketing Juxtapid for off-label uses to sophisticated physicians. One can readily infer
that such false marketing was itself sophisticated.

» Assuming without concluding that the Sentencing Guidelines are properly calculated,
the recommended fine range is not less than $18,542,192 to $30,903,653. Even so, the
“C” plea calls for a fine of only $6,200,000 paid in installments and forfeiture of
$1,000,000. The parties justify the downward variance by pointing to the extraordinary
cooperation of Aegerion’s new management and its present precarious financial
condition.

What is left unexplained is why the government does not simply let Aegerion collapse
in disgrace. Surely Aegerion is not too big to fail. After all, its stock apparently is now
owned by Novelion, Inc., an innocent investor but one knowledgeable of Aegerion’s
criminal conduct at the time of its investment. Couldn’t an asset sale to Novelion fund
the civil settlement, the fine, and the forfeiture? Couldn’t Novelion pick up Aegerion’s
employees? After all, Juxtapid is an FDA approved medicine with an appropriate
therapeutic value.

Perhaps these questions do not make economic, real world sense. The point is, | do not
know and the proffered “C” plea does not begin to explain the financial picture in detail.
Apparently the parties think their representations suffice. They do not. | have a job to
do—an independent judicial responsibility I may not delegate to others.

» Most problematic, this “C” plea provides not one cent of restitution to the actual
victims. This result is justified say the parties by the multi-million dollar proposed
settlement between Aegerion and the third-party payors, federal and state, who were
fleeced into paying for misbranded drugs. Thus, governmental actors (who inferentially
provided most of the purloined funds) get partial repayment but the actual victims, many
of whom suffered medical complications and physical and emotional harm, get nothing.

How can | possibly justify such a result? The parties aver “that the complication and
prolongation of the sentencing process that would result from an attempt to fashion a
proper restitution order under 18 U.S.C. § 3663 outweighs the need to provide restitution
to any non-governmental victims in this case.” Really?

Why? The parties are utterly silent on this point. Indeed, in light of this Court’s
management of the In Re Relafen Antitrust Litigation, it hardly seems an insurmountable
burden to find out who got Juxtapid when such medication was not clinically indicated.
After all, the parties agree Aegerion’s gross gain is $15,451,827.

* This “C” plea obligates the government not to undertake any further prosecution of
Aegerion. What is the government trading away here? Why? What other companies may
be implicated? None of this information is provided. Are we not concerned we may be
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foisting misbranded drugs on innocent and unsuspecting victims in other nations without
adequate notification to their regulatory authorities?

 This Court has already commended the new management of Aegerion for its truly
remarkable cooperation. It appears to go far beyond the cooperation required in the plea
agreement. Why, then, is the cooperation agreement portion of the proffered “C” plea so
pallid? The language of the proffered “C” plea is hardly a template for other cases. It
obligates the corporate defendant to do little more than could be required by a proper
subpoena.

* The proffered “C” plea includes a comprehensive—and in this Court’s mind
adequate—internal compliance and review program to prevent any recurrence of this
wrongdoing. The problem is that the proposed program is entirely internal. There is no
provision for the Court’s personnel (or some independent employee) independently to
examine compliance much like an on-site bank examiner. Even with strict compliance,
independent evaluation provides valuable insight. See Gretchen Morgenson, The Fed
Wants to Make Life Easier for Big-Bank Directors, N.Y. TIMES (Aug. 11, 2017),
(“[R]educing the information flow between bank boards and [bank examiners] just
doesn’t seem smart.”); see also Katrice Bridges Copeland, The Yates Memo: Looking
for “Individual Accountability” in all the Wrong Places, 102 10WA L. REV. (2017)
(““One of the principal problems with the government’s approach to corporate crime is
that the government expects the corporation to police itself. The notion that the
corporation should perform the prosecutor’s function of investigating, identifying, and
providing evidence against the wrongdoer within the corporation is ludicrous. . . . If the
government truly wants to achieve individual accountability, it must therefore conduct
its own investigations from start to finish, rather than relying upon the corporation’s
internal investigation.”).

* While the amended “C” plea now includes a period of probation, it still prohibits this
Court from setting any special conditions beyond those set forth in the agreement.

* Perhaps Aegerion’s plea is premature. Maybe the Court ought stay its hand until the
other criminal investigations have run their course. In that way, the Court fairly could
evaluate the actual value of Aegerion’s cooperation. Cf. U.S.S.G. 5K1.1. . ..

Aware of the concern for promoting justice, Aegerion advances three reasons why this
Court ought nevertheless here take a pass and accept this proffered “C” plea.

First, Aegerion argues that times have changed since Orthofix, Inc. Look, it says, today
we have the “Yates Memo” within the Department of Justice “emphasizing the
importance of prosecuting the individuals responsible for the underlying wrongdoing
when combatting corporate crime.” Such prosecutions depend on corporate cooperation,
Aegerion claims, and therefore “C” pleas must be granted to garner such cooperation.
These are questionable premises. There has been no uptick in the prosecution of criminal
executives since the issuance of the “Yates Memo” in 2015. Moreover, no responsible
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analysis suggests that, given the government’s extensive powers to secure cooperation,
granting “C” pleas plays any role in aiding its law enforcement goals.

Second, Aegerion posits that “[e]ntering into a Rule 11(c)(1)(C) plea is often a
corporation’s only option to resolve criminal charges as the uncertainty in sentencing
inherent in Rule 11(c)(1)(B) pleas causes too great a risk to innocent employees,
shareholders, investors, and other interested parties.” Say what? Why is a “C” plea often
a corporation’s only option to resolve criminal charges? Does Aegerion think district
judges simply are not competent to sentence corporate criminals? Or is it that the
interests of drug dealers’ innocent wives, children, neighbors, and colleagues are
somehow less important than those of a corporation’s shareholders and investment
bankers? A “C” plea is never a corporation’s only option—it has the option of a fair and
impartial trial before an American jury, the purest and most incorruptible justice
humankind has ever conceived.

Finally, Aegerion argues forcefully that rejecting its “C” plea would result in
impermissible disparity in our sentencing regime. It notes, with apparent accuracy, “[t]he
vast majority of corporate criminal charges involve (C) pleas. Since Orthofix pled guilty
in December 2012, at least 85 companies have had (C) pleas accepted by federal courts.”
Aegerion supports this general statement with a footnote carefully limited to detailing
the practice concerning criminal pharmaceutical corporations in this district. . . .

Reduced to its essence, Aegerion’s argument goes like this: Look at this roster of
criminal pharmaceutical corporations sentenced in Massachusetts:

ROSTER OF CRIMINAL PHARMACEUTICAL CORPORATIONS
Warner Chilcott Sales U.S. (LLC)
GlaxoSmithKline LLC

Merck Sharp & Dohme Corp.
Elan Pharm., Inc.

SB Pharmco Puerto Rico, Inc.
Forest Pharm, Inc.

Ortho-McNeil Pharm., LLC.
Pharmacia & Upjohn Co.

Biovail Pharm. Inc.

Bryan Corp.

Schering Sales Corp.
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Serono Laboratories, Inc.
Warner-Lambert Co. LLC
Bayer Corp.

TAP Pharm. Products, Inc.

Like these corporations, we [Aegerion] are a criminal pharmaceutical corporation. They
all got “C” pleas. Therefore we should too—it’s forbidden disparity if we don’t.

This argument is silly—complete balderdash. The disparity addressed by the Sentencing
Reform Act of 1984 and the jurisprudence that follows it deals with unwarranted
disparity among sentences actually imposed, not the analyses the judges used to get
there.

Aegerion has, however, proved a different type of unwarranted disparity—the shocking
disparity between the treatment of corporations and individuals in our criminal justice
system. | am ashamed | had not recognized this glaring inequity until this case. Passing
without further comment the truly breathtaking extent of pharmaceutical corporate
criminality revealed by the “roster” above, Aegerion proves beyond peradventure that a
forbidden two-tier system pervades our courts. Corporations routinely get “C” pleas after
closed door negotiations with the executive branch while individual offenders but rarely
are afforded the advantages of a “C” plea. Instead, they plead guilty and face a truly
independent judge. This is neither fair nor just; indeed, it mocks our protestations of
“equal justice under law.”

It’s not hard to understand why corporations facing criminal charges seek “C” pleas. It
gives them various advantages, including the most effective damage control.

Save when they are themselves on the attack, seeking to enforce their own property
rights, corporations today seek to avoid the legal system altogether, see In re Relafen
Antitrust Litigation; Mark Galanter, The Hundred-Year Decline of Trial and the Thirty
Years War, 57 STAN. L. REV. (2005) (“The recent accelerated decline in the number of
trials is . . . part of a much broader turn from law, a turn away from the definitive
establishment of public accountability in adjudication ....”), negotiating their
differences with the administrative state in other fora, see William G. Young, An Open
Letter to U.S. District Judges, 50-JUL FED. LAW. (2003) (“[Corporations have] a good
chance of opting out of the legal system altogether. Today’s expansive reading of the
Federal Arbitration Act allows the unilateral imposition of arbitration clauses to trump
all sorts of civil rights and consumer protection legislation. Coupled with today’s
expansive preemption jurisprudence, business can (and does) make a rational calculus
that leads it to lobby for an ever-diminishing role for the federal district courts.”). They
have been enormously successful. The insurance industry found it could largely
immunize itself from suit due to the Employee Retirement Income Security Act
(“ERISA”). In light of Supreme Court jurisprudence, many corporations found that
through mandatory anti-consumer arbitration they could largely lock the little guy out of
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the courthouse. Moreover, corporations frequently found they could make peace with
many executive agencies without admitting liability (thus exposing them to related civil
litigation) and, even more important, could compel the imprimatur of the courts thereon.

Small wonder, then, that corporations seek the same cozy model (and act as though it is
their due) even when facing serious criminal charges. Consider the advantages to the
corporation of the “C” plea: All negotiations are private. No charges are brought until
the plea deal is finalized so the risk of investigative journalism is minimized. All aspects
of the sanction are negotiated so there will be no surprises from the judiciary. As the
record here makes clear, the likelihood of the judge turning down the “C” plea is virtually
non-existent. In a best case scenario, the court will perform the plea colloquy with a
lower level functionary and will immediately impose the agreed upon sanction. Case
over—in the vernacular of the days of the print journalism, “a one day story, second
section, below the fold.”

What is far more difficult to fathom is why the government negotiates a “C” plea with a
corporation. In my experience, individuals are afforded “C” pleas only when the
government’s case is weak and it is trying to lock in the plea or when it is trying to flip
an implicated co-defendant and obtain evidence against others. Neither of these concerns
apply in most corporate criminal prosecutions. A corporation has no Fifth Amendment
privilege, Braswell v. United States, and it cannot testify. In my experience, the
government never even commences a criminal prosecution against a corporation unless
it has a very strong case.

So why does the government uniformly buckle on this point? Knowledgeable
commentators have levelled harsh criticisms against prosecutors for such risk aversion.
See e.g., JESSE EISINGER, THE CHICKENSHIT CLUB: WHY THE JUSTICE DEPARTMENT
FAILS TO PROSECUTE EXECUTIVES (Simon & Schuster 2017); Jed S. Rakoff, Justice
Deferred is Justice Denied, N.Y. REVIEW OF BOOKs (Feb. 19, 2015). Lacking sufficient
knowledge, this Court expresses no opinion.

I can, however, offer two observations prosecutors ought always keep in mind.

First, trials matter. “Every lawsuit—whether it is a dispute arising out of a contract, the
purchase of a defective product, or the conduct of a government official—has the
potential to change the rules that govern behavior going forward.” ALEXANDRA LAHAV,
IN PRAISE OF LITIGATION 6 (Oxford Univ. Press, 2017). The verdict of an American jury
has a moral force incomparably greater than any plea. That’s why corporations are so
desperate to avoid them. Corporate pleas involve well-educated elites talking to other
equally well-educated elites. Things are said, sanctions imposed, nothing really happens.
Prices do not come down. Consumers gain no perceptible benefit. Corporations march
on, apparently impervious to government regulation or the law itself.

Contrast an actual trial: every trial is a public morality play—yperhaps a story of greed
and avarice or amoral chicanery, all of it played out live upon actual understandable
evidence before twelve public judges largely chosen at random. The result is the fairest,
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most incorruptible, democratic expression of justice humankind has ever known.
“[L]itigation is a social good [which] enables people to promote the rule of law and
affirms our citizen-centered political system.”

Litigation helps democracy function in a number of ways: it helps to enforce the law; it
fosters transparency by revealing information crucial to individual and public decision-
making it promotes participation in self-government; and it offers a form of social
equality by giving litigants equal opportunities to speak and be heard. . . .

Second, every corporate “C” plea diminishes the legitimacy of our independent
judiciary. Even when prosecutors agree to bargain for a plea, why make it a “C” plea?
What does a “C” plea add to the public good where prosecutors have a sound case? Face
it, if used in strong cases the “C” plea delegitimizes the central role of the trial judge.

Any injustice rankles Americans, systemic injustice rankles them profoundly. Those of
us who occupy the constitutional offices of the United States—in whatever branch we
serve—must humbly acknowledge that there exists in America today a deep and
pervasive sense of injustice. . . .

Upon this record and against this background, accepting this “C” plea simply is not in
the public interest. There are just too many unknowns here and the “C” plea process
itself unduly hobbles this Court’s sworn constitutional duty to “do equal right to the poor
and to the rich.” 28 U.S.C. § 453.

I end as | began. 1 am not bargaining with anyone. The problem is the “C” plea process
itself. Indeed, as | have already said, there is much in the proffered plea agreement to
commend. Moreover, there is here not a scintilla of evidence of collusion among the
parties. This does not appear to be a sweetheart deal. Were this Court to have a free hand,
I might well sentence Aegerion to virtually the same sentence as the parties here urge on
the Court (that’s what happened in Orthofix)—or | might not. | simply do not know
because, as yet, the parties have deprived me of that responsibility, perpetuating an
improper and unjust two-tier system that erodes public confidence in the sentence to be
imposed in violation of 18 U.S.C 3553(a) (if indeed it does not violate the Equal
Protection clause of the 14th Amendment to the U.S. Constitution).

This case will stand for trial as previously ordered.

Problem 18-6

Let us end where we started, with a question of theory. How should the legal system
punish corporations (assuming that one agrees that they are appropriate subjects of
punishment)?
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